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The Tax Treaties, Transfer Pricing and Financial Transactions Division
Centre for Tax Policy and Administration

Organization for Economic Cooperation and Development

Accounting & Tax Committee

Japan Foreign Trade Council, Inc.

Comments on Discussion Draft on Action 7 (Additional Guidance on Attribution of

Profits to Permanent Establishments)

The following are the comments of the Accounting & Tax Committee of the Japan
Foreign Trade Council, Inc. (“JFTC”) in response to the invitation to public
comments by the OECD regarding the Public Discussion Draft on “BEPS Action 7:
Additional Guidance on Attribution of Profits to Permanent Establishments”

released on June 15th, 2017.

JFTC 1is a trade-industry association with Japanese trading companies and
trading organizations as its core members. One of the main activities of the
JETC’s Accounting & Tax Committee is to submit specific policy proposals and
requests concerning tax matters. Member companies of the JFTC Accounting &

Tax Committee are listed at the end of this document.

General Comments|

We appreciate the opportunity to comment on Discussion Draft: BEPS Action 7 —
Additional Guidance on Attribution of Profits to Permanent Establishments

(hereinafter referred to as the “Discussion Draft”) issued on 22 June 2017.

For the most part, we welcome the Discussion Draft’s effort to streamline the
application of Article 7 and Article 9 of the MTC. We appreciate the fact that the
Discussion Draft clearly states the order in which Article 7 and 9 are applied
“should not impact the amount of profits over which the source country has taxing

rights,” suggesting that no income in the source country should be subject to double
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taxation.

However, the Discussion Draft, also points out that “the host country’s taxing rights
are not necessarily exhausted by ensuring an arm’s length compensation,” meaning
that the concepts incorporated within Article7 and 9 are not always in alignment
nor 1is it interchangeable, hence there should be differential in the recognized
attributable profit for certain cases. We find this point slightly difficult to
acknowledge. It is hard to visualize a situation where significant difference arises
due to the approach, provided that facts and contractual terms are properly taken
into consideration. In this regard, we would like to request further guidance, if not
specific examples, should there be such case where misalignment is assumed to

occur.

Thus, we urge the application of Article 7 to a DAPE to be exempted where the
relevant DAE is sufficiently rewarded under Article 9, in order to ensure efficiency

for both taxpayers and tax administrations and mitigate tax uncertainty.

Specific Comments

[Administrative approaches to enhance simplification]

Though we appreciate the Discussion Draft’s effort to enhance simplification, we
fear that such approach may inadvertently lead to the increase in the
administrative burden for the DAE. It should especially be noted that, by
integrating the non-resident enterprise’s compliance duty, the DAE is likely to be
exposed to excessive administrative burden as it would be prompted to comply with
the non-resident enterprise’s reporting obligations, for which it does not readily
have necessary data or access thereof. In this regard, we suggest that the
attribution of profit for the DAPE be exempted, where the analysis under Article 9

has been performed appropriately.

We believe that there may be cases where the tax authorities would make reckless
adjustments to the profits of the DAPE through unfounded assessments made to
the profits attributable to the DAE by adopting this approach. We urge that even in
cases where the DAPE’s assessment is integrated to that of the DAE, a clear
delineation of the rationale behind the adjustments made to each entity be

disclosed.
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[Example 1]
According to the calculation method shown in the example, the profits attributable
to the PE would equal to the amount of TradeCo’s revenue from sales of goods to

customers in Country S minus:

(1) the amount that TradeCo would have received if it had sold the goods to an
unrelated party performing the same or similar activities under the same or
similar conditions that SellCo performs on behalf of TradeCo in Country S
(hereinafter (1) ALP)

(2) other expenses wherever incurred, for the purposes of the PE, and

(3) the arm’s length remuneration of SellCo

However, we feel that the calculation process illustrated above does not accurately
reflect the real-life business practice— it is not so much that TradeCo appoints
SellCo in order to increase the total amount of revenue from customers in Country S,
but rather does so merely in an effort to further its business in Country S. In such
case, the arm’s length remuneration to SellCo is paid from the total sum of revenue
generate, which would be the same amount regardless of whether TradeCo appoints
SellCo or an unrelated party performing the same or similar activities. Under the
above presumption, the profits attributable to the PE would almost certainly be a
negative figure and would not be an appropriate reflection of the actual conditions

of business.

Also, upon ascertaining the amount of (1)ALP, it should be noted that obtaining and
maintaining ready access to arm’s length price would be extremely difficult in
practice and applying this method transaction-wise would prove to be an excessive
compliance burden for the taxpayers. We suggest that a simplified method such as

entity-wise calculation be allowed as alternative.

[Cases 2, 3]
Please refer to the comments on Examplel. (The same can be said for the difficulties
in obtaining and maintaining the data for (1) ALP in Example 2 and “Amounts” in

Example 3)

[Case 4]
Though activities carried out at the warehouse and office are treated as one single
activity when defining a PE through Article 5, the two are considered to be separate

activities when determining the profits attributable through Article 7, and it is
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concluded in this example that the warehouse and office constitute two separate
PEs. The interpretations of Article 5 and 7 are inconsistent and we request the

OECD to issue clear guidance on this point.
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