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Accounting & Tax Committee
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Comments on the Discussion Draft on
Action 12 (Mandatory Disclosure Rules) of the BEPS Action Plan

The following are the comments of the Accounting & Tax Committee of the Japan
Foreign Trade Council, Inc. (JFTC) in response to the invitation to public
comments by the OECD regarding the “BEPS Action 12: Discussion Draft on
Mandatory Disclosure Rules” released on March 31, 2015.

The JFTC is a trade-industry association with Japanese trading companies and
trading organizations as its core members. One of the main activities of JFTCs
Accounting & Tax Committee is to submit specific policy proposals and requests
concerning tax matters. Member companies of the JFTC Accounting & Tax

Committee are listed at the end of this document.
General Comments

1. We understand that in the previous tax investigation, tax authorities have been
facing a lack of comprehensive and relevant information on potentially
aggressive or abusive tax planning strategies, leading to a difficulty when
acting against the abusive tax avoidance, and we basically agree on the
direction to introduce the mandatory information disclosure rules which would

have highly deterrent effect and ensure fair international competition.

2. On the other hand, as the purpose of collecting the information, it is expressed
to grasp the big picture of MNEs and deter the potential abusive tax avoidance
before and after it occurs, but it will be difficult to judge as an abusive tax
avoidance which should be disallowed with the vague definition regarding the
“abusive” and “tax avoidance” etc. even if tax authorities could obtain the

related information. Thus, a clarification of the definition should be prioritized.
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3. Abusive tax planning can be deterred in a significant extent by concretely
executing the other Action Plans and specifically, in terms of grasping the big
picture of MNEs, submission of Master File and CbCR in Action Plan 13 would
be sufficient enough. Therefore, considering the compliance cost of the tax
payers, introduction of mandatory disclosure should be conducted step by step
and limitedly after making sure of the effect of those other Action Plans.

4. To be specific, until 2020 in which the effect of Action Plan 13 will be reviewed,
it would be realistic to specialize in uniformly introducing Ruling regimes,
Survey and Questionnaires and Co-Operative compliance programs which had
already been introduced by many countries. Afterward, only if the further
action is necessary as a result of verifying the deterrence effect of Action Plan
13 and other Action Plans against abusive planning, the mandatory disclosure
that has not been introduced by many countries may be first discussed in a
view of transparency.

5. It is important to confirm to tax authorities regarding the fact that the
transactions, whose information is collected, do not necessarily mean the
abusive planning. But it is also essential to propose the guidance of treating
the collected information in the tax execution and check the abusive taxation.

6. Also, tax authorities should commit to lay down information management
policies to prevent the divulging of information and to facilitate the
environment for maintaining confidentiality.

Specific Comments

Chapter II.(Options for a model mandatory disclosure rule)

A. Who has to report

Paragraph 62

® As mentioned above, we do not support the all-at-once introduction of
mandatory disclosure regime at this moment, but if we are to choose, Option B
that the principal of disclosure from the promoter would be desirable for the

purpose of reducing compliance-related work burden for taxpayers.
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® The content of the disclosure by the promoters should be informed to the
taxpayers in advance in order to avoid the repeated reporting.

® Who to report and which transactions to be reported are still unclear, so it
should be more clearly defined in order to ensure the taxpayers’ predictability
and to reduce excessive administrative burden for both taxpayers and tax

authorities.

® The companies, who do not conduct the abusive tax avoidance, generally
appoint the promoters only in cases where a complicated scheme is inevitable
from business perspective, and the appropriate tax risk management is the
main purpose, for example, consultants are appointed to review an unexpected
risk of double taxation or a risk of being unintentionally regarded as tax
avoidance in respect of a particular transaction. Therefore, it is very unlikely
for such companies to formulate an aggressive scheme by themselves. In this
regard, since companies do not usually consult once again with a promoter who
has been appointed to review tax implications of their similar transactions in
the past, there is a possibility for such companies to be obliged to disclose by
themselves instead of promoters. However, as mentioned above, since its
purpose is appropriate tax risk management, this should not be treated as a

reportable transaction.

Paragraph 76

® Discussion Draft suggests that the taxpayers should report the transactions in
case the promoters are located in offshore or they insist their legal professional
privilege, but it is not appropriate to shift all the obligations onto the taxpayers.
Hence, it should be recommended that the content of the disclosure should be

limited in view of the burden of the taxpayers.

B. What has to be reported

Paragraph 83-86

® Since the transactions that have to be reported should be limited to those
whose main purpose is to enjoy tax benefit, multi-step or threshold approach
(Option B) would be originally desirable. However, it is difficult to determine
what has to be reported, especially when the promoter discloses the
information. In addition, it is unclear how the “main benefit test” which is
suggested as the threshold in multi-step approach works. Therefore, when the

compliance cost is considered, a single-step approach (option A) would be a
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realistic choice.

Paragraph 89

® We suggest that the amount of taxable income deriving from transactions
should be used as monetary amount for De-minimis filter, since the amount of
tax advantage cannot simply be compared on an apples-to-apples basis due to
differences in the tax position of each taxpayer.

C. Hallmarks

Paragraph 115
® In terms of improving the predictability, objective hallmarks (option B) would

be desirable. In this regard, tax authorities of each country should understand
that a duty of confidentiality imposed by Japanese companies to their
promoters is not for the purpose of tax benefit, but rather for the confidentiality
for their own business purpose. Therefore, it should be ensured that the
transaction imposing a duty of confidentiality by taxpayers on promoters is not

within the scope of mandatory disclosure.

® Under the subjective hallmarks (option A), since the taxpayers cannot easily
determine whether or not the transaction has to be reportable, it is not
desirable. Considering the timing of report, it is desirable that the disclosure of

transactions is made only when the scheme is executed.

® Regarding setting specific hallmarks, it is recommended that each country
shall define them by considering each tax policy. However, specific hallmarks
shall be foreseeable for taxpayers, therefore domestic tax law should list the

item of specific hallmarks restrictively.
D. When information is reported

Paragraph 140

® Where the promoter has the obligation to disclose, linking the timeframe for

disclosure to the availability of the scheme may prove problematic considering
the subjectivity that may be involved in the promoter’s decision to claim
whether a scheme i1s “made available for implementation” and ready to be
promoted. Taking the mere fact that a scheme is being promoted or sold as the
trigger event for disclosure may result in an excessive compliance burden,

when in fact there is no guarantee that such a scheme will be implemented by
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taxpayers. On the other hand, as far as the timeframe linked to
implementation of scheme is concerned, it would need to be considered as to
how the promoters can capture the implementation of the scheme by taxpayers.
Therefore, there would be issues to be considered in both option A and B.

E. What other obligations should be placed on the promoters or users

Paragraph 162
® Option B under which only clients list is submitted would be desirable because

providing the clients list is sufficient for identifying scheme user.

F. Consequences of compliance and non-compliance

Paragraph 174-200

® In case there are differences between the subjective judgment of taxpayers or
promoters and authorities, opportunity to be heard prior to imposing penalties
should be granted.

Chapter IV.(International tax schemes)

B. Recommendation on an alternative approach to the design of a disclosure
regime for international tax schemes

Paragraph 241-243

® Since taxpayers and promoters do not verify the material tax consequence in

both aspects of cross-border, the cases that are difficult to be captured by
taxpayers and promoters are likely to occur. Therefore, there is a limitation
when actually taking an action.

® The specific definition of “material economic consequence” and “material

impact” and examples of “involve” should be clearly mentioned.

Paragraph 255

® In order to reduce excessive administrative burden for taxpayers, the disclosure

requirements should be deemed satisfied once the taxpayers disclose all
information they have in hand. Identification of the persons who are believed to
hold the missing information or requesting information thereto should be

handled between tax authorities.
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Question 21

® OECD places mandatory disclosure rules as the useful scheme for tax
authorities in the public discussion draft. However, to make the regime more
effective, protection for taxpayers who are properly in compliance for the
regime shall be taken into consideration for taxpayers who properly observe
this disclosure rules. For instance, it would be desirable that the development
of laws for waving penalty is recommended to each country, where under the
laws, the taxpayer is exempt from any penalties even if the reported
transaction is subject to correction in tax assessment, considering the fact that
transaction has been reported properly by the taxpayer or the promoter without
any intention to disguise or conceal in accordance with advance disclosure

rules.
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