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Organisation for Economic Cooperation and Development

Accounting & Tax Committee

Japan Foreign Trade Council, Inc.

Comments on Discussion Draft on Action 4 of the BEPS Action Plan (Elements of the

design and operation of the group ratio rule)

The following are the comments of the Accounting & Tax Committee of the Japan Foreign
Trade Council, Inc. (“JFTC”) in response to the invitation to public comments by the OECD
regarding the “BEPS Action 4: Discussion Draft on Elements of the design and operation of
the group ratio rule” released on July 11, 2016.

JFTC is a trade-industry association with Japanese trading companies and trading
organizations as its core members. One of the main activities of the JFTC’s Accounting &
Tax Committee is to submit specific policy proposals and requests concerning tax matters.
Member companies of the JFTC Accounting & Tax Committee are listed at the end of this

document.

General Comments

We welcome the effort of OECD preventing base erosion and profit shifting by aggressive tax
planning using excessive interest deduction. On the other hand, it should be taken into
consideration that an excessive burden should not be imposed to taxpayers engaging in
normal business activities that would not result in BEPS and we would like you to note the

following points comprehensively.

As a supplementary position to a fixed ratio rule, a group ratio rule is placed in the final report
relating to OECD Action Plan 4, but we are concerned about the further complexity in
calculation of numerator and denominator when calculating the group ratio in accordance
with approaches proposed in the Public Discussion Draft. Accordingly, we request for a rule
which allows more flexibility in the fixed ratio rule to address BEPS without using complex

group ratio rule as a back-up.

In addition, considering the complexity of operating the group ratio rule, keeping consistency
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among the countries introducing the rule would become important. On the other hand, it
should be taken into consideration that elaborating the calculation method excessively will
further raise a difficulty in taking consistency among the countries. Since only the parent
company of the consolidation group is able to grasp the figures of the group, complex and
complicated rule should be avoided and a simple rule is desirable. It is also concerned that
such complicated rule would make it difficult even for the tax authorities to operate it

appropriately.

Furthermore, though the final report prescribes that the fixed ratio rule would also be
applicable to the interest expenses paid even to domestic companies and unrelated parties,
given that the purpose of this rule is to prevent the base erosion and profit shifting by
aggressive tax planning using excessive interest deduction, we would like to reiterate that the
interest expenses that should be a target of restriction on deductions relating to the fixed ratio

rule should be limited to only those against foreign countries and related party.

Specific Comments

1. Calculation of net third party interest expense

If the approach 2 or 3 is adopted under the circumstances in which the scope of the interest
expense included in the net third party interest expense differs among the legislations of the
participating countries, the net third party interest expense for each country will have to be
calculated individually in a different way, making administrative workload of the company
significantly complex. Therefore, it is practically difficult to deal with the proposed
approaches, except for the approach 1 which do not require adjustments on figures from the

consolidated financial statements.

2. Definition of group-EBITDA

Similar to concerns about the administrative burden in calculating the numerator of the group
ratio, we also have significant concerns about administrative burden in calculating the
denominator. It is practically impossible to calculate it after separating the capitalized interest,
fair value, tax-exempt dividends and profit of an equity accounted entity in a timely manner
and without significant workload and therefore we would like to reiterate that balance
between the materiality of such adjustments and the burden placed on taxpayers should be
considered.

Considering above points, it is desirable that an option is provided so that the taxpayers could
select whether or not to make adjustments, for example, utilizing the figures from the

consolidated financial statements as it is.
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3. Impact of losses on the operation of the group ratio rule

If it 1s required to subtract the figures of a group company whose EBITDA is negative from
the denominator in calculating the group ratio, since it is necessary to grasp EBITDA of each
consolidated group company respectively and identify the group company whose EBITDA is
negative, it is concerned that the work burden of taxpayers will increase significantly.

Therefore, in order to avoid complication of the rule, the adjustment should not be required.
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