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Document No.181
September 16, 2016

The International Co-operation and Tax Administration Division

Organisation for Economic Cooperation and Development

Accounting & Tax Committee

Japan Foreign Trade Council, Inc.
Comments on Discussion Draft on BEPS Actions 2 “Branch Mismatch Structures”

The following are the comments of the Accounting & Tax Committee of the Japan Foreign
Trade Council, Inc. (JFTC) in response to the invitation to public comments by the OECD
regarding the “BEPS Action 2 : Branch Mismatch Structures” released on August 22",
2016.

The JFTC is a trade-industry association with Japanese trading companies and trading
organizations as its core members. One of the main activities of JFTC’s Accounting & Tax
Committee is to submit specific policy proposals and requests concerning tax matters.
Member companies of the JFTC Accounting & Tax Committee are listed at the end of this

document.

[Overall comment]

We support the efforts of the OECD to set out recommendations for domestic rules
designed to neutralize the branch mismatch by classifying hybrid branch mismatch structures
such as deduction/no inclusion (D/NI) or double deduction (DD) into five basic types in this
discussion draft, which would help to secure the fairness of competition among companies
around the world by prohibiting some multinational entities from generating double

non-taxation structures through overseas branches.

The suggestions in the discussion draft to neutralize the mismatch are based on the concept
that domestic rules in income payee/payer countries should be improved, which is the same as
the concept stated in the final report of BEPS Action 2. However, it should be noted that the
effort to improve the domestic rules may result in inadvertent double taxation (denying
deduction in one country & including in gross income in the other country) in some cases, if

both of income payee/payer countries enhance their domestic rules to eliminate the double
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non-taxation, which would put excessive tax burden on multinational entities which are doing
sound business activities with tax compliance mindset. Therefore, we would request that the
“Linking-rule” should be applied in one country only in cases where deduction/tax-exemption

in the other country is obvious.

Recommended improvements to the domestic rules for above 5 basic types of branch
mismatch structures are classified into two different ways. One is to adjust the net income of
the head office, and the other is to adjust the net income of the branches. As it is required for
taxpayers to determine appropriately which way should be applied for each structure, it would
take too much administrative burden to verify tax treatments of the transactions with branches.
Therefore, we would like to request that it is further clarified to which cases “Branch payee
mismatch rule” will be applied. For example, it would be a reasonable approach to limit the
application of the rule only to cases where the mismatch arises, as stated in para.19-26 of this

discussion draft.

Also, the questions related to the practical difference between “Reverse hybrids”,
“Disregarded branch structure” and “Diverted branch payment structure” (as stated in
“Question 2”) are seen in “Question for Consultation” of this discussion draft. If each country
legislates the different tax treatment depending on these structures even though the practical
difference of these three structures is vague, it is difficult for companies to determine the type
of the structure they are taking, and company’s predictability for applying tax laws will be
impaired. Therefore, we would like to request that the OECD recommends the participating
countries that the adjustment rule for each structure should be clarified as much as possible to
prevent arguments about how the rules are applied when the countries change their domestic
rules. In addition, it should be also recommended that adjustment rules with regard to the

relations between tax treaties and domestic tax laws are to be clarified as needed.

(End of comment)
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