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The Tax Treaties, Transfer Pricing and Financial Transactions Division
Centre for Tax Policy and Administration

Organization for Economic Cooperation and Development

Accounting & Tax Committee

Japan Foreign Trade Council, Inc.

Comments on Discussion Draft on Action 10 (Revised Guidance on Profit Splits)

The following are the comments of the Accounting & Tax Committee of the Japan
Foreign Trade Council, Inc. (“JFTC”) in response to the invitation to public
comments by the OECD regarding the Public Discussion Draft on “BEPS Action 10:
Revised Guidance on Profit Splits” released on June 22nd, 2017.

JFTC is a trade-industry association with Japanese trading companies and trading
organizations as its core members. One of the main activities of the JFTC’s
Accounting & Tax Committee is to submit specific policy proposals and requests
concerning tax matters. Member companies of the JFTC Accounting & Tax

Committee are listed at the end of this document.

<General Comments>

We appreciate the OECD’s efforts made in this Discussion Draft in terms of
providing greater clarity to the appropriate application of the Transactional Profit
Split Method (hereinafter “TPSM”) .

Especially, we welcome that the OECD has clearly articulated its reservation about
the inappropriate application of the TPSM in Para 14 of the Discussion Draft.

On the contrary, we would like to re-emphasize that the TPSM, in its application,
inherently entails a great degree of subjectivity and uncertainty, which can easily be
a source of disputes between taxpayers and tax administrations, or between tax
administrations. We fear that this may not only lead to the increase in the
compliance burden, but also raise the risk of double taxation, which could unduly
undermine the competitiveness of companies. As such, should there be any
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disagreement between taxpayers and tax authorities, we suggest the burden of
proof to be placed on the tax authority, and the application of the TPSM and the
contents of this Discussion Draft to be strictly subject to a binding mutual
agreement between the relevant tax authorities.

<Specific Comments>

- Headcount of similarly skilled and competent employees as Potential Profit Split

Factor
The definition of “similarly skilled and competent” is unclear and it is difficult to
prove. Also, since personnel expenses and roles vary depending on a country where
a company is located, it is generally not appropriate to use a headcount of similarly

skilled and competent employees as a profit split factor.

- (Parald)
The language in Para 13 of the Discussion Draft states that "the existence of unique
and valuable contributions by each party to the controlled transaction is perhaps
the clearest indicator that a transactional profit split may be appropriate". However,
even with referring to “Examples”, it is still ambiguous on what makes
contributions by each party “unique and valuable” so the decision could be
subjective, which could lead to abuse the TPSM. Therefore, we request further
clarification on "unique and valuable contributions", or limit the use of the TPSM in
cases where "use of significant intangibles" is relevant, in addition to "unique and

valuable contributions".

- (Para 28, 29)
We agree with the language in Para 28 of the Discussion Draft which states
"However, a lack of comparables alone is insufficient to warrant the use of a
transactional profit split”. On the other hand, we would like you to reconsider the
language in paragraph 29 of the Discussion Draft which states that “while the
transactional profit split method can be applied in cases where there are no
uncontrolled comparables” since it could lead to an misunderstanding that the
TPSM could be applied automatically in cases where there are no uncontrolled

comparables.

(Para 67)
The language in Para 67 of the Discussion Draft states that "Where location
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savings retained by member(s) of the MNE group are a significant contributor to
profits, and such costs are included in the profits to be split, then the manner in
which independent parties would allocate retained location savings would need to
be reflected in the profit split, taking into account the guidance in section D.6 of
Chapter 1”. While the BEPS Final Report indicates that local market comparables
will provide the most reliable indication, we are concerned that location saving
could be mistakenly taken as unique and valuable contribution and therefore would

like to delete the language.

- (Examples)
We believe the lack of clarity as to what constitutes “unique and valuable
contribution” mentioned throughout the examples, may easily lead to the abuse of
the TPSM and thus strongly demand a detailed depiction of the instances where a

function can be characterized as “unique and valuable”.

< (Example 3 and 4)
Though it seems practically difficult to identify and apply the unique and
valuable contributions related to the marketing and distribution activities of
company B, in example 3, from the facts that “(Paragraph 81) Company B
assumes the risks relating to the marketing and distribution” and “(Paragraph
82) both parties to the transaction assume closely related risks that are
economically significant for their business operations”, it is concluded that
“(Paragraph 82) transactional profit split method is likely to be the most
appropriate method”. On the other hand, in example 4, from the fact that
“(Paragraph 85) the functional analysis determines that the risks assumed by
Company B are not economically significant for the business operations”, it is
concluded that “(Paragraph 85) transactional profit split method may not be
the most appropriate method”. With regards to the above, we would like to be
shown concrete examples of activities that actually make the conclusions differ
between examples 3 and 4, and methods to identify the unique and valuable

contributions.

< (Example 9)

—  While the language in para 104 of the Discussion Draft states that “Under this
agreement, Company A grants to Company B the rights to utlise the know-how
and to use the trademarks for the purpose of fashion retailing in Country B.

Country B will distribute the products and introduce the trademark in the new
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market by performing innovative marketing activities. The contributions of
both companies are determined to be unique and valuable to the Retail Group’s
business in Country B.”, the language in para 103 of the Discussion Draft
states that “Over the years, Company A has developed know-how and has
enhanced the value of the trademark and associated goodwill of its business
through innovative marketing activities.”, which can be interpreted such as
that the knowhow granted to Company B by Country A is for marketing
activities. It is necessary to add more details regarding the background
behind how it is determined that the innovative marketing activities conducted
by Company B is unique and valuable contribution since the activities could be

based on the knowhow created by Company A.

- (Example 9)
Scenario 1 of Example 9 (Para 106 -Para 108) provides the case for a profit split of
anticipated profits. However, it is necessary to identify what types of transaction
the anticipated profits should be used in. In the first place, it is too easy to conclude
that a profit split of anticipated profits should be used when one party to the
transaction does not assume economically significant risks. Further guidance and
examples should be provided in order to prevent tax admissions from abusing a

profit split of anticipated profits despite the intention of taxpayers.
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