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Comments on Discussion draft on
Action 14 (Make Dispute Resolution Mechanisms More Effective) of the BEPS
Action Plan

The following are the comments of the Accounting & Tax Committee of the
Japan Foreign Trade Council, Inc. (JFTC) in response to the invitation to public
comments by the OECD regarding the “Discussion draft on Making Dispute
Resolution Mechanisms More Effective”.

The JFTC is a trade-industry association with Japanese trading companies and
trading organizations as its core members. One of the main activities of JFTC’s
Accounting & Tax Committee is to submit specific policy proposals and requests
concerning tax matters. Member companies of the JFTC Accounting & Tax
Committee are listed at the end of this document.

General Comments

International double taxation imposes significant economic burdens on taxpayers
and must be eliminated in a prompt and sufficient manner. Fundamentally,
double taxation resulting from transfer pricing legislations or ineffective bilateral
mutual agreement procedures (hereinafter “MAP”) should not occur. However,
many taxpayers are in fact facing such issues and are at times forced to seek
resolution by way of prolonged domestic litigations. Thus, we fully support Action
Plan 14 and the ongoing effort of OECD to remove the various obstacles
surrounding the MAP and to improve its effectiveness.

Paragraph 56 invites commentators to identify other alternative dispute

resolution mechanisms that could contribute to a more effective MAP. In this
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regard, we propose the development and introduction of a regime that obligates
tax authorities to consult and mutually agree with the tax authority of the other
state prior to raising any tax demands which are not in accordance with tax
treaties and thus lead to international double taxation.

Even if the above proposal is found to be difficult, rules to eliminate double
taxation should nevertheless be strengthened. The conclusion (or revision) of tax
treaties between countries should be promoted, and even if it is difficult to reach
an agreement on the whole provisions in concluding (or amending) the tax treaty,
priority should especially be given to an agreement on provisions relating to the
elimination of double taxation arising from transfer pricing legislations.

Lastly we request for strong political commitment by all contracting states
including non-OECD members, and also for the improvement of administrative
processes in each state in order to ensure the effectiveness of the MAP. Below are
specific comments to the options discussed in the draft.

Specific Comments

Regarding option 1

® The proposed paragraph should directly be added to the OECD Model
Convention itself (Article 25(2)), since its mere addition to the Commentary

may only have limited impact.

® Also, an obligation to initiate MAP arbitration should be imposed on the
competent authorities, in case an agreement could not be reached through the
MAP within a set period of time. Therefore, participating countries should
commit to amend tax treaties which currently do not include the arbitration
clause prescribed by Article 25(5) of the Model Convention, and add the
arbitration clause thereto.

Regarding option 2

In addition to introducing paragraph 2 of Article 9 in tax treaties, political
commitment is required that the common understanding of the Arm’s Length

Price between the two contracting states is essential in order to eliminate double
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taxation.

Regarding option 3

® In some countries, the absence of a “firewall” provision between the competent
authority handling MAP cases and the field tax officers handling Transfer
Pricing assessments may cause taxpayers to be reluctant to exchange
information with the competent authorities. Therefore, there is a need to
implement an efficient firewall between the two, and thereby information
provided by the taxpayers must be kept confidential and should not be utilized

for Transfer Pricing assessment purposes.

® Also, in some countries, there are cases where the competent authority displays
reluctance to withdraw the whole or a part of the tax demand raised in their
country due to excessive precautions to the possible scrutiny from the board of
audit responsible for bureaucratic corruption. Therefore, participating
countries should commit to clarify the competent authorities’ autonomy from
such board of audit, and guarantee that the competent authorities shall not be
wrongfully penalized for an appropriate adjustment they have made as a result
of a MAP agreement.

Regarding option 4

When a competent authority lacks resources such as personnel and training to
effectively handle MAP cases, it is expected that OECD will give full support such

as through monitoring to ensure the process is stabilized promptly in each state.

Regarding option 5

It should be noted that an excessive emphasis on time to resolve cases as the
performance indicator may encourage competent authorities to reject complicated
MAP cases presumed to be time-consuming. Such situations will undermine

taxpayers’ benefit and should be avoided.

Regarding option 6

Since the foreseeability of treaty entitlement is likely to diminish for taxpayers if

the anti-abuse provisions discussed in Action Plan 6 are introduced, advance
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confirmation system through bilateral MAP as to whether treaty benefits are
granted should be established. As had been mentioned in our previous comments
on Action Plan 6, a decision to limit treaty benefits should not solely be made by
the tax authorities of the state of source. In case the tax authorities of the state of
residency grant treaty benefits through an advance ruling or a certificate of
domicile, it should also be accepted by the state of source.

Regarding option 8

Since bilateral APAs are applicable only where a tax treaty is concluded between
the states, treaty negotiations need to be initiated in the first place if there has yet
to be a tax treaty. In this regard, if it is found to be difficult to reach a prompt
agreement on the whole provision of the tax treaty, a partial convention including
only Article 9 (Associated Enterprises) and Article 25 (Mutual Agreement
Procedure) prescribed by the Model Convention may be concluded as an
alternative and thereby the bilateral APA should be made available promptly.
Such a partial convention may also be addressed within the framework of

multilateral instrument discussed in Action Plan 15.

Regarding option 9

With regard to the “roll-back” of the APA mentioned in the proposed option, it
should be noted that some countries define “roll-back” as the coverage of the
period between the APA application and the agreement thereof. The proposal,
thus, should clearly state that the “roll-back” mentioned in the option intends to
apply the condition of the APA to the period prior to the year of the APA

application.

Regarding option 14

® This issue should be addressed by the OECD by amending the Commentary by
providing some examples, rather than by requesting participating states to

make commitments.

® Also, in some countries, application for MAP is in practice not accepted until
after a tax demand has actually been raised. In this regard, it should be
clarified that even if a tax demand is yet to be raised, competent authorities

need to accept MAP applications when taxation not in accordance with tax
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treaties is reasonably foreseeable.

Regarding option 16

In some countries, it is prescribed that MAP cases close upon completion of the
corresponding litigations under domestic law. By contrast, some competent
authorities refrain from proceeding to MAP until domestic litigations close so they
can refer to the results. Having regard to the above circumstances, participating
countries should commit to hold the objection and litigation process under
domestic law in abeyance once the MAP is applied, and also to proceed with the
MAP case in priority.

Regarding option 17

® In some countries, interest on tax demands accumulates even while the MAP
case 1s pending. Small and medium enterprises which do not have sufficient
financial capabilities may refrain from applying for MAP due to the burden of
such interest accumulation. In order to ensure the effectiveness of MAP,
participating countries should commit to legitimate the suspension of tax

collection and interest accumulation while the MAP case is in process.

® Participating countries should also implement adequate administrative

processes to ensure timely refunds of taxes based on MAP agreements.

Regarding option 19

® In case a tax demand is proposed by a tax authority as a result of tax
assessment, taxpayers may occasionally agree with the authority to accept such
demand, amend their tax return, or make self-adjustments to subsequent
returns in exchange for benefits such as improved tax predictability, and
avoidance of prolonged litigations or accumulated penalties. However, there are
cases where the tax authorities do not abide by such agreements and raise
further tax demands subsequently. In such cases, taxpayers should be allowed
to access MAP even if they have already made amendments or self-adjustments

in their tax returns based on previous agreements with tax authorities.

® In fact, in some countries, there are practices that force taxpayers to make

self-adjustments or accept proposals by tax authorities without reasonable

—HtEEA BEESR
Japan Foreign Trade Council, Inc.



rationale being given, even before the assessment is completed or at the stage
of pre-assessment carried out before the substantial assessment. It should be
clarified that MAP access will be granted in such cases, as it can be assumed
that the tax demand has virtually been raised.

Regarding option 23
® Although the limitation of scope of MAP arbitration is proposed in Option 23, as
long as actual double taxation exists, regardless of the articles concerned, such

case should still be subject to MAP arbitration.

® Also, in case it is concluded that MAP arbitration is not appropriate, competent

authorities should at least disclose to taxpayers the reason thereof.

Regarding option 26

If the proposal in Option 26 is adopted, the deferment of initiation of MAP
arbitration should be subject to an acceptance of taxpayers, and the period of

deferment should be limited (e.g. 6 months) in order to prevent easy deferrals.

Regarding option 29

® The “Independent Opinion” approach is preferred over the “Final Offer”
approach for decision-making in the arbitration process. This is because the

latter approach may lead to a choice between two extreme propositions.

® If the “Independent Opinion” approach is adopted, it is essential that facts are
adequately and sufficiently provided to the arbitrators from the parties before
reaching independent decisions.

—HtEEA BEESR
Japan Foreign Trade Council, Inc.



Japan Foreign Trade Council, Inc.

World Trade Center Bldg. 6th Floor,
4-1, Hamamatsu-cho 2-chome,
Minato-ku, Tokyo 105-6106, Japan
URL. http//www jftc.or.jp/

Members of the Accounting & Tax Committee of JFTC

CBC Co., Ltd.

Chori Co., Ltd.

Hanwa Co., Ltd.

Hitachi High-Technologies Corporation
Inabata & Co., Ltd.

ITOCHU Corporation

Iwatani Corporation

JFE Shoji Trade Corporation
Kanematsu Corporation

Kowa Company, Ltd.

Marubeni Corporation

Mitsubishi Corporation

Mitsui & Co., Ltd.

Nagase & Co., Ltd.

Nippon Steel & Sumikin Bussan Corporation
Nomura Trading Co., Ltd.

Shinyei Kaisha

Sojitz Corporation

Sumitomo Corporation

Toyota Tsusho Corporation
Yuasa Trading Co., Ltd.

—HtEEA BEESR
Japan Foreign Trade Council, Inc.



