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Head of Transfer Pricing Unit,

Centre for Tax Policy and Administration

Organisation for Economic Cooperation and Development

Accounting & Tax Committee
Japan Foreign Trade Council, Inc.

Comments on the Discussion Draft on
Action 10 (the transfer pricing aspects of cross-border commodity transactions)
of the BEPS Action Plan

The following are the comments of the Accounting & Tax Committee of the Japan
Foreign Trade Council, Inc. (JFTC) in response to the invitation to public
comments by the OECD regarding the “BEPS Action 10: Discussion Draft on the
transfer pricing aspects of cross-border commodity transactions” released on December
16, 2014.

The JFTC is a trade-industry association with Japanese trading companies and
trading organizations as its core members. One of the main activities of JFTCs
Accounting & Tax Committee is to submit specific policy proposals and requests
concerning tax matters. Member companies of the JFTC Accounting & Tax

Committee are listed at the end of this document.
General Comments

1. We support the OECD’s work with regard to clarifying the use of the CUP
method as a transfer pricing method with regard to transactions in

commodities listed on commodity exchanges.

2. Nevertheless, given that the scope of application of the CUP method proposed
by the OECD has not been defined clearly, it is hoped that, in order to enhance
predictability for taxpayers, the scope of application is clarified. When that is
done, we hope that the scope will be limited to transactions between

manufacturers and distributors, namely transactions for primary products.
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3. In this discussion draft, the CUP—for which the starting point is the existence of
publicly available prices or deemed prices relating to commodity transactions—
1s adopted as the default method. However, the use of that method should be
premised on there being no difference, for example physical differences in the
commodities and related costs, between comparable transactions and
transactions between associated enterprises, provided that if such differences
do exist, reasonably accurate adjustments may be made to eliminate the impact
thereof, and if such adjustments are not possible, the use of this method is not
appropriate.

4. In addition, when using deemed prices, their use should be premised upon full
confirmation that it is appropriate to use them in the same way as quoted
prices. We request that additional text be added to the effect that if, in spite of
the fact taxpayers give full explanations concerning price-setting for commodity
transactions, tax administrations do not take those explanations into account
and use deemed prices, it shall be necessary for those tax administrations to
give a full explanation with regard to the appropriateness of their use of the

relevant deemed prices.
Specific Comments
II. Proposed additions to Chapter II of the Transfer Pricing Guidelines
A) The use of the CUP method for pricing commodity transactions and the use of

quoted prices in applying the CUP method

Paragraph 12

® With regard to paragraph 4 of the proposed text for addition to the Transfer
Pricing Guidelines, we agree with the point that the price-setting policy for
commodity transactions should be included in transfer pricing documentation.
However, tax administrations should respect the content of the transfer pricing
documentation, and if they reach conclusions that differ from that content, the

burden of proof therefor should rest with those administrations.

® In order to enhance predictability for taxpayers, active steps should be taken to

»

issue guidelines with regard to “commodity,” “commodity exchange market,”
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and “recognized and transparent reporting or statistical agencies,” and should
include a list of examples. In addition, in order to avoid unnecessary disputes,
tax administrations should mutually respect other countries' lists.

C) Potential additional guidance on comparability adjustments to the quoted price

Paragraph 16

® The “quoted price” is not an absolute index for individual transactions. In view
of this, in order to take into account features that are unique to each particular
transaction, for example physical differences in the commodities involved and
related costs (insurance, transportation and other logistics costs, etc.), as
mentioned in the proposal, we would like to see the Guidelines include wording
to the effect that certain adjustments to the quoted price are considered

appropriate.

® If the above-mentioned related costs cannot be established at the time a
transaction is made, in some cases price-setting and adjustment is conducted in
advance on the basis of estimated costs in accordance with contractual
agreement between the parties. Such costs should also be accepted as a basis
for determining arm's length prices, as long as that determination is on the

basis of rational assumption and computation.

® In order to address such a situation, it may be advisable to introduce a system
(safe harbor rule) under which a transaction price is deemed to be the arm's
length price if the differential between the transaction price and quoted price
after adjustment for differences is within a certain range. If all states were to
commit to introduce such a system jointly, it may make it possible to achieve
rational price-setting that is not dependent on particular tax administrations'
subjectivity or discretion, and to reduce the administrative burden on both tax

administrations and taxpayers.
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