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Para. 32.6 | The paragraph applies to a person who acts as the sales force
of the enterprise and, in doing so, makes or accepts contractual
offers even if standard contracts are used for that purpose,

provided that based on all the relevant facts and circumstances

the person substantially concludes contracts or negotiates the

material elements of contracts. oooeeee these employees’

remuneration is partially based on the revenues derived by RCO

from the holders of these accounts. As a result of SCO’ s

activity to obtain contracts on behalf of RCO, w=¥ hen one of

these account holders agrees to purchase a given quantity of
goods or services promoted by an employee of SCO, the employee
indicates the price «=------- When concluding that contract
online, the account holder is offered a choice of payment

options. Whenever queries are raised by the account holders,

SCO” s employees reply thereto and try to convince them to

follow the standard terms of RCO’ s contracts. In this example,

SCO’ s employees are negotiating the material elements of the
contracts that are concluded with RCO. The fact that SCO’ s
employees cannot vary the terms of the contracts does not mean
that there is no negotiation but rather means that the
negotiation of the material elements of the contracts is limited

to convincing the account holder to accept these standard terms.

However, it should be noted that such an act as SCO’ s emplovees
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explaining the standard terms of RCO’ s contracts does not

always indicate the employees negotiating the material elements

of contracts, but rather just intermediating the communication

between RCO and the account holders. In the above example,

suppose RCO’ s employees directly promoting its products in

State S and SCO” s employees only providing RCO with supporting

services such as translation of the contractual documents or

maintenance of communication with the clients in accordance

with RCO’ s instructions. SCO’ s employees are not allowed to

make any decisions and/or proposals relating to the terms of

the contracts and are only requested to convey RCO’ s proposal

to the clients and report such clients’ responses to RCO. In

such a case, it would be reasonable to conclude that SCO does

not negotiate any material elements of contracts.
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Para.6b | ------ . In any case, a person shall be considered to be connected

Article 5 | to an enterprises if, based on all the relevant facts and

circumstances, one kaes—eentrel ot the other or both are under

- s rsens—ak—enternrices directly or

indirectly owns at least 50 percent of the beneficial interest

in the other.
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Para.22.5 | The first part of subparagraph d) relates to the case where
premises are used solely for the purpose of purchasing goods
or merchandise for the enterprise. Since this exception only
applies if that activity has a preparatory or auxiliary
character, it will typically not apply in the case of a fixed
place of business used for the purchase of goods or merchandise
where the overall activity of the enterprise consists in sellins
£hese—sseds procurement services for other enterprises. On the

other hand, where the overall activity of the enterprise

consists in selling these goods, whether the activity of the

fixed place of business used for the purchase of goods or

merchandise forms an essential and significant part of the

overall activity of the enterprise has to be determined having

regard to all the relevant facts and circumstances including

the significance of selling activity and other activities of
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that enterprise. -:«eeeeeeeee .

Example 1: RCO is a company resident of State R that is a service
provider rendering procurement service to +exge buyers of a

particular agricultural product produced in State Sy=whiehb-RCO

fram Q4+ o4 D4 A3 ot bt aea Tttt ad S A LL ot

esuntries RCO maintains a purchasing office in State S. The
employees who work at that office are experienced and well-paid
buyers who visit producers 1in State S, determine the
type/quality of the products according to international
standards and enter into different types of contracts (spot or
forward) for the acquisition of the products by buyers RE8. In
this example, although the only activity performed through the
office is the purchasing of products £ex=R£Q which is an
activity covered by subparagraph d), paragraph 4 does not apply
and the office therefore constitutes a permanent establishment

because RCO’ s overall activity is to procure agricultural

product itself and, that purchasing function performed by

purchasing office in State S forms an essential and significant

part of RCO’ s overall activity.
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Document No.14
June 12, 2015

Ms. Marlies de Ruiter

Head of Tax Treaties, Transfer Pricing and Financial Transactions Division
Centre for Tax Policy and Administration

Organisation for Economic Cooperation and Development

Accounting & Tax Committee
Japan Foreign Trade Council, Inc.

Comments on Revised Discussion Draft on
Action 7 (Preventing the Artificial Avoidance of PE status)
of the BEPS Action Plan

The following are the comments of the Accounting & Tax Committee of the
Japan Foreign Trade Council, Inc. (JFTC) in response to the invitation to public
comments by the OECD regarding the “Revised Discussion Draft on Preventing
the Artificial Avoidance of PE status”.

The JFTC is a trade-industry association with Japanese trading companies and
trading organizations as its core members. One of the main activities of JFTC’s
Accounting & Tax Committee is to submit specific policy proposals and requests
concerning tax matters. Member companies of the JFTC Accounting & Tax

Committee are listed at the end of this document.
General Comments

1. Since disputes between tax authorities and taxpayers frequently occur in
various states concerning the interpretation and application of the PE concept,
we support the ongoing efforts of the OECD to clarify the definition and scope
of PE from the perspective of stability and certainty of taxation. We also
appreciate the need to focus on actions aimed at artificial avoidance of PE

status.

2. It should be appreciated that the revised discussion draft partly considers
opinions from industries and additionally includes some cases in the

commentaries. However, there does not seem to be a drastic change from the
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initial suggestion of excessively lowering PE threshold. Concern about the
increase in qualifications for PE status, which is clearly outside the purpose of
the BEPS project, remains.

3. In the revised discussion draft, without a new indication regarding profit
attribution to PE, the comments are still at the stage of offering necessary
guidance by the end of 2016, which is the due date of negotiations on a
multilateral agreement. Under the current situation that a consensus on a
methodology of calculating income attributable to PE has not been achieved,
foregoing the redefinition of PE may seriously undermine predictability for
taxpayers and hold the risk of incurring double taxation. It may also
substantially increase the administrative burden on tax authorities and

taxpayers.

4. Therefore, first we request a reconfirmation of the purpose of the action plan
toward its finalization. Next, we strongly request the formulation of
countermeasures after gaining a certain level of international consensus on a
methodology of calculating income attributable to PE, bearing in mind that the
final proposal that will enable both tax authorities and tax payers to carry out
tax practices appropriately and steadily. It is also necessary to avoid placing

an excessive administrative burden on both tax authorities and tax payers.

Specific Issues

OECD Model Convention Article 5-5(Agent of Dependent Status)

® On a plain reading of the explanation in the revised discussion draft, even a
mere conveyance of contract terms to customers on behalf of a foreign
enterprise may be treated as “negotiation”. However, whether or not
negotiation was carried on needs to be determined carefully, taking into
account all the relevant facts and circumstances. Especially, the second
example provided in the revised draft may lead to misunderstandings,
because whether the employees of SCO convinced the account holder to accept

the standard terms is ambiguous in the assumption.

® Some MNEs centralize at their headquarters the sales functions such as

negotiation or conclusion of contracts, in view of effective maintenance of
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customer information, efficiency of work, or risk management and risk
capability relating to various transactions. There is a case where negotiation
with customer and conclusion of contracts are carried on by the headquarters
but local subsidiaries support smooth communication with customers located
in countries where there are differences of time and language. The local
subsidiaries merely perform support activities between headquarters and
customers, without carrying on any negotiation. Such cases should be clearly
distinguished from the case considered in paragraph 32.6, where PE is
constituted due to activities of sales force.

® C(Considering the above, we would like to request the following clarifications of
this paragraph.

Para.32.6 | The paragraph applies to a person who acts as the sales
force of the enterprise and, in doing so, makes or accepts
contractual offers even if standard contracts are used for

that purpose, provided that based on all the relevant facts

and circumstances the person substantially concludes

contracts or negotiates the material elements of contracts.

......... these employees’ remuneration is partially based on
the revenues derived by RCO from the holders of these
accounts. As a result of SCO’s activity to obtain contracts
on behalf of RCO, w=¥ hen one of these account holders

agrees to purchase a given quantity of goods or services

promoted by an employee of SCO, the employee indicates
the price ......... When concluding that contract online, the
account holder is offered a choice of payment options.

Whenever queries are raised by the account holders, SCO’s

emplovees reply thereto and try to convince them to follow

the standard terms of RCO’s contracts. In this example,

SCO’s employees are negotiating the material elements of
the contracts that are concluded with RCO. The fact that
SCO’s employees cannot vary the terms of the contracts
does not mean that there is no negotiation but rather
means that the negotiation of the material elements of the
contracts 1s limited to convincing the account holder to
accept these standard terms.

However, it should be noted that such an act as SCO’s
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employees explaining the standard terms of RCO’s

contracts does not always indicate the employees

negotiating the material elements of contracts, but rather

just intermediating the communication between RCO and

the account holders. In the above example, suppose RCO’s

employees directly promoting its products in State S and

SCO’s employees only providing RCO with supporting

services such as translation of the contractual documents

or maintenance of communication with the clients in

accordance with RCQO’s instructions. SCO’s employees are

not allowed to make anv decisions and/or proposals relating

to the terms of the contracts and are only requested to

convey RCO’s proposal to the clients and report such

clients’ responses to RCO. In such a case, it would be

reasonable to conclude that SCO does not negotiate any

material elements of contracts.

OECD Model Convention Article 5-6(Agent of Independent Status)

® In this revised discussion draft, a new concept is introduced which defines
standards for determining a dependent agent. However, the background of
introduction of the new concept is not explained appropriately. Judgment
based on only a dominant interest without a detailed examination of the
actual transaction is irrational. Also, the influences on actual economies by

introducing the new concept should be considered carefully.

® The proposed amendment includes the sentence “one has control of the other
or both are under the control of the same persons or enterprises” in paragraph
6b of Article 5. We are concerned about abusive interpretation of this sentence
as the definition of “control” is not clearly given. In this regard, we would
request for a clarification in the Article 5 of the Model Convention as follows,
in order to ensure objectivity in testing whether a person is a “connected
person”, and having regard to the example shown in paragraph 38.10 where it
is explained that the aim of this sentence of the Article is to cover situations
where the structure of control is not very simple, including a situation where

the beneficial interests in an enterprise are possessed indirectly.
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Para.6b | ....... In any case, a person shall be considered to be
connected to an enterprises if, based on all the relevant

facts and circumstances, one

enterprses directly or indirectly owns at least 50 percent of

the beneficial interest in the other.

® Regarding the example for determining independent/dependent agent status
based on whether “the sales that an agent concludes for enterprises to which it
is not connected represent less than 10 per cent of all the sales that it
concludes as an agent acting for other enterprises”, the determination of the
status should not be uniformly assigned based on the sales ratio or other
criteria with no regard for the actual situation. For example, whether the
agent 1s using its technologies, knowledge and other factors in taking on risk
and receiving compensation should be taken into account for when
determining the status.

OECD Model Convention Article 5-4(Auxiliary and Preparatory Activities)

® [Excessive reassessment of facilities conducting the work in a)~d) of the
paragraph, which has not been qualified formerly as PE, should be avoided.
Moreover additional examples should be inserted for avoiding a perception
gap about “auxiliary and preparatory activities” between tax authorities and

tax payers.

® It is rational that the purchase of goods or merchandise by a local office is not
of a preparatory or auxiliary character when the overall activity of an
enterprise consists of rendering procurement services to other enterprises, as
it forms an essential and significant part of the enterprise’s overall activity.
However, it is not appropriate to determine that the purchase of goods or
merchandise by a local office is always not of a preparatory or auxiliary
character when the overall activity of the enterprise consists in selling these
goods. Even in case where the overall activity of an enterprise consists in selling
goods, procurement may be a mere routine activity e.g. goods are purchased from
existing suppliers, whereas much more human resources may be devoted in selling
activity to develop potential customers. In this case, it should be concluded that the
significance of the procurement activity is relatively low. Therefore, whether the

purchase of goods or merchandise forms an essential and significant part of
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the enterprise’s overall activity needs to be determined on a case by case basis,
after carefully examining all the relevant facts and circumstances including
the importance of selling activity or other activities of that enterprise.

® Therefore, we would request for clarifications as follows, as to why the activity

in example 1 is not a preparatory or auxiliary character.

Para.22.5 | The first part of subparagraph d) relates to the case where
premises are used solely for the purpose of purchasing
goods or merchandise for the enterprise. Since this
exception only applies if that activity has a preparatory or
auxiliary character, it will typically not apply in the case of
a fixed place of business used for the purchase of goods or
merchandise where the overall activity of the enterprise

consists in selinsthese—goeds procurement services for

other enterprises. On the other hand, where the overall

activity of the enterprise consists in selling these goods,

whether the activity of the fixed place of business used for

the purchase of goods or merchandise forms an essential

and significant part of the overall activity of the enterprise

has to be determined having regard to all the relevant facts

and circumstances including the significance of selling

activity and other activities of that enterprise. .............

Example 1: RCO is a company resident of State R that is a

service provider rendering procurement service to leege
buyers of a particular agricultural product produced in
State Ss iech RCO : tate—R—to—disgte

e Hferend —eoun eies. RCO  maintains a

purchasing office in State S. The employees who work at
that office are experienced and well-paid buyers who visit
producers in State S, determine the type/quality of the
products according to international standards and enter
into different types of contracts (spot or forward) for the
acquisition of the products by buyers REQ. In this example,
although the only activity performed through the office is
the purchasing of products £6=REQ, which is an activity
covered by subparagraph d), paragraph 4 does not apply
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and the office therefore constitutes a permanent

establishment because RCO’s overall activity is to procure

agricultural product itself and, that purchasing function

performed by purchasing office in State S forms an

essential and significant part of RCO’s overall activity.

Proposal 3: New Anti-Fragmentation Rule

® C(Cracking down on the artificial avoidance of PE status by applying
inappropriately treaty benefits is appreciated. On the contrary, the new rule
should be applied only when there is no practical business reason. We request
the addition of supplementary commentary to make clear that judgments
should be made after due consideration of a company’s actual activities and

background rather than being based solely on its superficial form.

Proposal 4: Changes dealing with the Splitting-up of Contracts

® If the commentary paragraph 18.1 is included, contract periods will be added
automatically for determining construction PE. We believe that mechanical
addition without considering the actual situation is irrational. An explicit
provision should be included in the commentary that stating judgments
should be done based on whether there is business purpose or not, and if the
reason for splitting-up of contracts isn’t tax avoidance, it should not be

subjected to the paragraph 18.1.
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