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BEPS 178h 6 [HBEKDOEEFBGILICE T 2 UETHBESR | T D2 A b

AL Z—% 2015 4£ 5 H 22 BTV U —AXZ7= “Revised discussion draft on BEPS
Action 6: Preventing Treaty Abuse” (Zxf3 5 —ffEHIEARAE S (X)) L LTo=
AV b EESBRESETCWEELS LD TH S,

(%) —RALHIEAN AAE S 2T, AAROHEG R ORGSR E T.0 &4 5" 5 K7 H
ATHY, TOPTREZART, FREBHIST2ERREEZ, EREHNAO
—o L LTS CREICYSKHEEZAEROZNEM2iLH#).

R A B>

. FHOBRIMEEZTL 2 L0RZHME LI ANTHZREG] - B 2x L, S50 B il
AT ET 5 2 E~ORFIRR, FRN ZEIFRBAE LI ELEDITHNLN DL RE TIE
RN & BREIC T D OECD DAERTD B OB 2 B0d TIFFT 5,

2. LMD, @ FRLELEER) IEHLE 2 AR SACENIEICERET 2 2 &Il Ly, FEiE
ZH LTV DHEIRREEE TR RY RN AT, RSN O B TH L5 HEHif
FLOHERRE OV o AR —F —H5| « BEREDLIT L7025 Z LTk 2 _R&TH D, &
[A]? Revised Discussion Draft Tli&, &7 /LSMICIIT D LOB HLUE DMEMEAL S dL7- 5T,
TR E ST, GI&HEE LOB & PPT BUEDHFH & 722> TRV | WIS AR E
LD T ETTARRMINCEN ORI EZ ST 5 REMBE ~DEENREIND,

3. PPT OFMTIL, Mk D —E DB L HFET 2 202 O B THRE I REE LT
TR U COEEEFRDANLSRN O AICHEAL L2 & /e —7, L0B3a) IS
L7, ol & e EEHEILERE OB 2 R LanalfEtEnm< . BAES
HIENRD NS, ZOFEEHZEMT D PPTIZEB W TRIBED 72\ E411E, LOB HLE D
OB XK3a)ICEDEBNEE L L TRETRE ThDH, HIZ, MBiE O T RATaettz %
L., HIMIESCHREEHSAAREZ X K2 1BV THKE L LTRDD I ENE
F LUV,

4. PPTBUEDERMIET 2720, BBYURIC L > THRRASZIICEY | $UTICERHD 2
EMTRIND, YHEOHEICE L T, ABSEKNORIRESS Z LNZDOIEID
FE/2HRD—> (One of the principal purpose) Th HLGEITFrE RIS &
FLE SN CTE Y, [EY 7 Business purpose 23 DI b 5 “HIREMANA L D 2 L Al
T DO BITHIRIZIR B9, 2 oo EAF 0 kAL - b 2 i 29 %, 3, Para. 86
[T LOB HiaE @ discretionary relief RIEICE LT FE A HAIDEZR DA
AHLNTEY, ZHUTEH L THEERIC, 1EX%7 Business purpose 23® 12 b1 64 “H
BB E T D 2 & 2T 2 25\, BHEES L - Bl kS d Z L e mLT 5,
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5. 4[Al® Revised Discussion Draft @9 5., K52 6 H B T D Working Party 1(LLTF,
WP 1) OEETHHT 2 E LTWDRERM 5, 6, 10 1% follow up work DERICEE ST
I A M EHSIC X HUT proposal (272> TE ST, 7 HLUIEIZ WP1 &6 OfE R 42 1
F 2. DT Revised Discussion Draft DAFRIND Z EEFETH,

<fE@@p=a A kF>

PART 1 - ALTERNATIVE “SIMPLIFIED” LOB RULE AND PRESENTATION OF THE LOB RULE IN THE
OECD MODEL

[Paragraph 3]
> AR ENTZ” Simplified” LOB BUEH 4 T (REBIHUFEMRBIAEYE) TIX, 2014 4
9 HZ\ZR D paragraph 16 of the Report | THEZR X 4172 LOB Bl EZ Subparagraph 3. c)
B ENTELT, LFERXEZBINTRETH D,
“4., -+ ¢) For purposes of applying this paragraph, activities conducted by
persons connected to a person shall be deemed to be conducted by such person.
(#%) --- In any case, a person shall be considered to be connected to another if,
based on all the relevant facts and circumstances, one has control on the other

or both are under the control of the same person or persons.”

A. LOBEHEICET 55

(Issues related to the LOB provision)

[Issue 3 ; Commentary on the discretionary relief provision of the LOB rule]

» Part2-A-3 |Z81F 5 Discretionary relief MREICEHT A XA X U —IZBWT, WL
FITFEBERXOFEDOERBIZOWTHERD 5 YR LREELZ B > TWDH M HERH 5
Y RH Y FEHUE O 21T O BRO 72 FRSHOMBLE D NLRETF BB 5 BARR 72 7
A RTA L DfERERD D,

»  LOB BUE DAL 2R « I L0 | YaZBlEIZ L VMRS 5 2/ ~DRF & KD 5
BB RIND Z & ~DORUUZDONT b RIRREATICE M TT oI D Z & IR
%, LOB HIEB AR Y ZaEm T O %6, 2 L. HR® 5472 K 2R A
[ ANRARY TN AT SR

[Issue 6 ; Issues related to the derivative benefit provision]

> equivalent beneficiaries |2 X ARAEIE % 95%LL EE T 58 W)EMN, 4EO LOB #
EIWZBIT 5 general element TlL 75% LA FIZEHE I TWAHEITFRADa XA MK
BN TR EHET 5,
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> —Jj. equivalent beneficiaries DZAFIZ, JFRRHE &5 = [E/M ORER RN Y%
FIDMRERR & FELL EE H DD, MR E L LR o TeE . i B I3IRE
245 & 72 B ew, TR HEOENBEERENEH SN D, THUIEk Xk v fFx 23 fE
FLTWHRTHY para. 4912817537V v 7 a2 e LTHHEMIINLTNDHR,
proposal & LTI SN TWRWO THEMRFIFEWVZV, U YEZENRLE DR
SRHIE & FE=EMORERE LY b EETHILA. IRENSZIEH SEEIL D bona
fide Provision TH2 Z LIZEADL L, AEHETH D, WV, Wik 12I3A 72 <
ELYHENBLE T, BRHE L F ZEMORERENEH SNDLEXETHY
Bz 1E, KEFHRSEKID technical explanation IZB W THEINFZHR R LTWAH LD
Z. ETAFMICENTORHIGEN LD NETH D,

> Special tax regimes 23E T /LEHIF 3 SRICTER T SN T BET 5511, 12, 21
FRICTELINTWDA, X% Special Tax Regimes DIE AL, IREMNZIEE FRELE
TNRRNE VAT Z L &R L T _RETH D, FTREANITH T > TIIMOITEIFHE &
OFEEVE - HEHICEHE L, HRICERSINLOINETH D,

> Proposal 1 28175 special tax regimes DEFRITIBEIR)DAEPH (7 including
through reductions in the tax rate or the tax base” ) TohV ., L RFIEE %
PR L2sdaZ2 728, BEPS Xt ROIREETH D, 7 single taxation” DEFNL, 7 to
generate stateless income or double non—taxation” IZZEH 45 Z & THHENDORE
HIRNE L T RETH D,

» Proposal 2 ITBWT, FAIKERE#IC— 7 OFfEHEE N Z O RAEE OEMNERTTE - ZE
HINZ T _NTHRBLE T 556, BEKREITRDNT 2 L0 ) LEEZFNITEV AL Z & 2#
RLTWD, (L, FHIFRE R DOFZNBUEIT X DRI EITIBLE 23 4 9170 B FLBL
[F3RE B A9 TN L 72 B8 | TG Tldenizd, SO IO EE 28425 2 &
LHIFREN A& ThD, MMx T, Proposal 1 @ special tax regimes DX[FRID—
D ThDH “iil) _EHiEBHERR B O— DI EINFIRFTf Bl B2 & 5 il & i &
T5 &, TOHWNIARFEEREMEDED Z D FRSUIHIBRESN D RE TH D,

[Issuel0. Clarification of the “active business” provision]
1) FHRSttoBRHEW

> 201543 H @D Working Party 1 2&I2 CTRE& (concerns) B3RS CWAiED . THE®
BVE DT DI HTE ZATWITE B 2158 25— TREEIRYFEZEIEE) ) OO R
HENDZ LT, BMNVEREERIT D, HDOEANORE £ ITEHEEN, FFEARRE
FERE LA L, BESEOMfER HICE T 5 BERRES TG 2 50 EEOFEELT-
TWAHOTHIUE, YAEENIREINFEXLBEZ ONLXETHDH, Tk, PPTHE
Para. 98 @ Example G, HIZBITHEZ HFLEHEAELTEY, BEMKOREEHILE)NIC
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FROMBISKI DM L, LOB & PPT HUE & O THARWNZERPAET 5 Z LITEBT
ERANAN

O HEEDREIBMICFITINTNDENE I NIETOEEBHEEZZE L CHlFr~x
ThHY | FEMIT LB KAT D 2 LI EREBRER S EED D Z LTl SR,
EFEL Y| Para. 72 £ LOB BIED 3. (a) fiHlE & (T oW TR, HE%HillE & ZHIER 9
A7y, “other than the passive activity of mere holding investments for the

resident’ s own account.” EDXLEIEETHZ & 2HET 5,

2) BEl—EAPRE L ZFOMOEBINEELITo TWVWBHES
> Para.7112C, B 2R —IEADERE L BEEIH 21T > TWAHEHED” FE oartk

T hEear ) —OF THIEET RE SIZOWVWTE LI TSP, F—E A
FHELITO 2 L13EL ., BBNFEZEOEROFENHAICEE L TW 512,
R E U TRRBNEHNZIT SN TS DL LTRIVMbN D RETH D,

B Z IXLL T OFEFNZISN T, RCO 1X R EN TOREBIRFEITINZ, SCO DX A HR—A L
TWDH, RCO DFEZFEZEIT L, SCO ORALRA T —ARA[53TH D . RCO DFERK L
L CHREBIM S A2 ZITL TV D EHITd 5 2 ERAHEMNTH D,

EHI FBAEAN R L—TF 4 T EREEIT O r— A
(RCOD kL —T 4 v 7 iEE) L SCODAFETREN & TIXFENER DM, — AR A4 D BEf%R
DEA)

JE R
RCO R ENCT, RGO —F 4V IEBEAT-> TV VB,
State R i TEIRMER A 95 SCO MR AR BIRA,
State S

SCO { *S NS TRINGIROTRE - B/l - A PETE BN 21T > T,

RCOEREDEFEHETHY , FE ELAEETH S, RCO 1, BEM S L7 RGBS | FT OAFAE,
A XL DEWAM ORERATRENE, B TE IR, FEAITVHWEREESE L W72 Rl
HW OB FEAHIC LY . REICTRAREED N L—TF 1 > 7 IEE &2 GEBIRIZAT
STEY., YEFELRTTHOICHORREEREA LTV,

F72. RCO X, S EIZTRARERDOMHRE Z AT 2D SCO DR 100%% A L, SCO TidY
HRIREIEORE . BRiR. APEIEEI 21T > T\ 5, RCO 1L, EERHEORI., BED=
— AR OMIEFENER 2B LT, A SN2 &R A RCO AL, RIE RO =[H
DOBRENTIZIRGET D0, PG FT a2 U CTIRGET 20>, B ik, SCO X v EHE@E
(2GS 2 EORGEL A B THEERIE Y | E I L—T 2R E L TOFREMED
m k& X o> Tunb,

RCO DHEZEZITIC & - T, SCO DEEEFIT KR A 5 TH 5,

Fpl2 F—AEADRA T THELEEEIT O r—A
5
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(RCO & SCOITE % DIETA v 7 T FERE A2/ TOVFERITR R D08, FEICEEERD D

%e)
<JE B
RCO RENCT, A2 7T FERF->TD,
State R e *SCO ka2 EMRA,
State S
SCO { SENZTAV T THEHEEITHOTND,

» RCOZREDOEMFEETHY, FFELGEFETH D, RCOILREIZBNTA 7 THELIT
STHEY, YEFELZITT DI HSRBRFEEEEE L TND,

> F7o. RCOZE, SEIZTA 7 ZHELITH SCOIZHEE L, ZDOHRA 100%%4 /A LT
%o RCO & SCONZZENENDA 7 T HEIZHEHT HEHRL /) v EHAICEAL, &
¥ N—ToEE L THEEMBEORN A>T,

> RCO DHEHEFITIC L - T, SCO DEEEIIL—AKRA 5 ThH 5D,

3) EEBIEREEEIT R P OHEEA (BhEE OIEERS)

> BEEIFEEEET A NI lx OFEEN—ZATIE RS BRI V—THAL] TITH X
EThHDH, FEU RT OMEWr « 73H LV 9 BAMEZR non—tax business reason (2 XV, &
BOFERELZIEMITK Iy SNTZFEERITHMEE S 2 250 0WEE0 5 5, £, flzid
BIOA 7 THEOL S, FENEOEZLRFLRLOF, Ty =) v Ty AT
ALK TEDNE I MENI R THDI, Hi%T 7 A T A DR E D — ATk
W, AR RERREECHR IR PE DO BAREZR X OBLE N B | 55 =& DRl X v 85 536K
DR RODBND, LonL, FEERZMOETLHLELTEH, BEINV—T2ELE LT
X, FEEEDRICSOFE ) UNUEEOBLANS . BREERITIBOK B 2T L.
FHEr ARy L LTHEE T DEH 22T 2580880,

> LR X9 stk fl B RIS E RIS LD HEMOE B E Y R R W T RIS
TN TNAHEWNH Z L AEE L, active business test OWAIZER L T, KFEE
REMAN— 2 TOMGEMZ ., EEHEICR T 5 Y% EER¥E S V— 72K ThE
HIFEEZIT > CWDIENEHET M) 2BINT 52 L 2RET 5,

> F7-. [RIUE S5, Para. 72 T the Delegate of the United States D IERINT-
LOB 4% 3. (0) Iz W Tk, BJE & (connected party) IZ#Z4U T 5L E. JEES
(resident) & 2i%BHHH (connected party) DHEDRITIT —EDEEMENF D LD &
2 Hiv, 2014 4 9 H @ the Report Para. 16 [alff, 7 only if:--such other persons are
engaged in the same or a similar line of business” & DLEIIARETHDH LE X
HbID, BV, 2 AHZ U —IZBWT, “If business activities carried on by
connected parties constitute complementary functions that are part of a cohesive
business operation, for example where a resident and the connected party appoint
the same director who designs the business strategy, manages the operations, and

makes business decision to enhance the enterprise value of both ones efficiently
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and effectively, it is considered to be engaged in the same or a similar line of

business” £W9H —XHIBFTH I L EIRET D,

4) Z Dt

> LOB SRIHOE AIZfE, G849 B BULE A Bt X 12OV THERHEH 72 S12 B0V TR
FIRE 72 FHFAMEPAE LD Z NN E 51T, EFER TR IS0 T b s Z
EETARTAVHEIZLVEIET D 2RO D,

B. PPT HEICET B

(Issues related to the PPT rule)

[Issue 12 ; Inclusion in the Commentary of the suggestion that countries consider
establishing some form of administrative process ensuring that PPT is only applied after
approval at a senior level]

>  PPT BUEIL, iAW IR BB RR 2 1 B U, AR 1 & 2 L 1 2 i R U752

HIETH D%, ZOWANIER L TR, BB RIZR 0T 2 BRI OBk 22&G8 7 & 2
ZRETHA SNDNE TH D, Para. 18 ([T HFLHDIE Y | PPT i I 4R 5 B — Y 72 KGR
Tt AT D LIXEMET 503, Para. TO I TIREIN TV DHHEI AL HZ Y —
(Para. 14.1) D&t T A%, FTRROBVEIET S Z L 2RET D,

“States mes=wish gre required to establish a similar form of administrative

process that would ensure that paragraph 7 is only applied after approval at a

senior level within the administration in accordance with the administrative

procedures and organization of each State.”

[Issue 16 ; Drafting of the alternative “conduit—PPT rule”]

» conduit-PPT rule DOFBNBAREFNZE S 72 SUTHRLE O F RATRetEnN & £ %
ZEmBEGEd A, {H L, Example D (28T, “If, however, RCO’ s decision to lend
to SCO was dependent on TCO providing a matching collateral deposit to secure the
loan so that RCO would not have entered into the transaction on substantially the
same terms in the absence of that deposit, the facts would indicate that TCO was
indirectly lending to SCO by routing the loan through a bank of State R and, in
that case, the transaction would constitute a conduit arrangement.” & & 2737
so that RCO would not have entered into the transaction on substantially the same
terms in the absence of that deposit “I% one of principal purpose for a reduction
of the tax & W Il TIE7R < INBE B E Y — A DYLFRVEEN M D 2 EHIMELR &
Wolo, WIERTN—TT7 74 T A ZTT 5 L TUERERIERM & ORI TH S,
E 7o ARSI D Deposit SLEERMBRAATHIZ I V=TT 7 4 T ATITEF TH D
s, — R RMETHDH, $EVN.”  If, however, RCO’ s decision” LA FDOXE
FHIBRTRE TH D,
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[Tssue 17 ; List of examples in the Commentary on the PPT rule]

> Example H &, TCO I R [EIZ RCO DA AT D FFITEN, ZEEAEET V—TI2BD
T, ERioi@Ey , FEEIE LU 27 EB B REICEHBVT RCO DA ZIGIZHE D F
ERENIEDLEIFEE LRV EHET L, RCO OFEA ML L, RIEICTEED
CICEE DTS ERNLT D R H D, fEVY, Example H D#2IC, AT OFEF] 21BN
THLZEERETD,

> Example H-2: In contrast with Example H, TCO fragments business in State R and
establishes 5 subsidiaries in State R, namely R1CO, R2CO, R3CO, R4CO and R5CO,
which carries on wholesaling, retailing, manufacturing, financing and domestic
and international investments, respectively. R5CO undertakes the development of
new business activities in Sate S, and for that purposes, contributes equity
capital and makes loan to SCO. The fragmentation of the business in State R
derives purely from non—tax business reasons such as bankruptcy remoteness or
simplification of the decision making process and, even after the fragmentation,
all business activities constitutes complementary functions that are part of a

cohesive business operation. The other facts and assumptions are same as Example

H.

» In this example, the only difference with Example H is the fragmentation of the
RCO business which is carried on by 5 separate companies, based on clear non—tax
business reasons, whereas the other assumptions are exactly same as Example H.
Hence, R5C0° s financing of SCO through equity and loans should be considered part
of RCO’ s active conduct of a business in State R. In this regard, paragraph 7

would not apply to these transactions, either.
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Document No.22
June 17, 2015

Ms. Marlies de Ruiter

Head of Tax Treaties, Transfer Pricing and Financial Transactions Division
Centre for Tax Policy and Administration

Organisation for Economic Cooperation and Development

Accounting & Tax Committee
Japan Foreign Trade Council, Inc.

Comments on Discussion draft on
Action 6 (Prevent Treaty Abuse) of the BEPS Action Plan

The following are the comments of the Accounting & Tax Committee of the
Japan Foreign Trade Council, Inc. (JFTC) in response to the invitation to public
comments by the OECD regarding the “Revised discussion draft on BEPS Action 6:
Preventing Treaty Abuse”.

The JFTC is a trade-industry association with Japanese trading companies and
trading organizations as its core members. One of the main activities of JFTC’s
Accounting & Tax Committee 1s to submit specific policy proposals and requests
concerning tax matters. Member companies of the JFTC Accounting & Tax
Committee are listed at the end of this document.

<Overall Comments>

1. We support measures for denying the benefits of tax treaties to treaty shopping,
and artificial transactions and arrangements aimed solely at securing the
benefits of a tax treaty. We also support provisions explicitly stating that tax

treaties are not intended for use in generating double non-taxation.

2. However, excessively strong anti-avoidance rules introduced into tax treaties
and domestic laws may result in unfair treatment of substantive transactions
and investments, which should be avoided. In the revised discussion draft, the
model tax treaty has become more flexible due to the simplified LOB rule.
However, the LOB rule and PPT rule are still used simultaneously and this
may result in negative effects for taxpayers who should essentially enjoy the
benefits of a tax treaty.
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3. In the examples of PPT, so-called “regional headquarters” and companies who
provide Investment management services to related companies do not
contravene the treaty abuse if there are business reasons. However investment
management work may not satisfy the conditions for being considered a
qualified person for LOB. Consistency between the two rules is required. The
examples of cases that present no problem as regards PPT, which emphasizes
actual conditions should be listed under the “active business provision” in
Paragraph 3 a), Article X of the model tax treaty of the LOB rule. In addition,
it would be better for the regional headquarters and investment management
companies to be clearly listed under “qualified person” stated in Paragraph 2,
Article X.

4. Since the provisions of the definition of PPT are too wide, tax authorities may
determine one of the principal purposes of an arrangement in an arbitrary
manner without clear criteria or objective analysis, resulting in an excessively
restricted application of the treaty. There is a concern that the expression “one
of the principal purposes” contained in the examples of a Conduit Arrangement
in Part 2-B-16 may leave room for the competent authorities to interpret these
purposes at their discretion. In such cases, the treaty benefits may be
disclaimed and double taxation may arise in spite of the existence of legitimate
business purposes. Therefore, we request a clarification of the conditions in
which treaty benefits would apply that goes beyond a simple recitation of
examples. Also, the definition of “one of the principal purposes” is newly added
in Paragraph 86 regarding the discretionary relief provision of the LOB rule.
We request a clarification of the conditions for this case as well to avoid double

taxation.

5. The revised discussion draft does not sufficiently reflect the comments of
follow-up work, especially with regard to issues 5, 6, and 10, which are
expected to be discussed at the meeting of Working Party 1 (hereinafter
referred to as “WP1”) in June. Thus, we would like to request a re-publication
of the revised discussion draft in July or later that would include the results of
the meeting of WP1.

<Specific Comments>

PART 1 — ALTERNATIVE “SIMPLIFIED” LOB RULE AND PRESENTATION OF
THE LOB RULE IN THE OECD MODEL

11
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» The alternative “simplified” LOB rule does not reflect Subparagraph 3.c
which was proposed in Paragraph 16 of the Report on the Work on Action
6 (“Preventing the Granting of Treaty Benefits in Inappropriate
Circumstances”) of the BEPS Action Plan (hereinafter “the Report”).
Accordingly, the following sentence should be added to Subparagraph 4 of
the rule.
“4. ... ¢) For purposes of applying this paragraph. activities conducted by

persons connected to a person shall be deemed to be conducted by such

person... (omitted)... In any case, a person shall be considered to be

connected to another if. based on all the relevant facts and circumstances,

one has control over the other or both are under the control of the same

person or persons.”

PART 2 — ISSUES IDENTIFIED IN THE NOVEMBER 2014 DISCUSSION
DRAFT
A. Issues related to the LOB provision|

[Issue 3. Commentary on the discretionary relief provision of the LOB rule]

» In the commentary on the discretionary relief provision in Part 2-A-3,
taxpayers are responsible for proving their legitimate business purposes
and the substance of these to the competent authorities. In such
conditions, we request that clear guidelines be provided by which the
competent authorities will judge whether discretionary relief should be
applied to taxpayers. We also request guidelines on how taxpayers can

prove business purposes and substance to the competent authorities.

» We expect that there will be opportunities for discussions on how to deal
with the likely increase in the number of requests to the competent
authorities for giving relief in cases of inappropriate applications of LOB,
along with discussions regarding the LOB rules. We are concerned that it
might be difficult for the competent authorities to discuss relief after the
LOB rules have been fixed in Action Plan 6.

[Issue 6. Issues related to the derivative provision]
» We welcome the fact that the portion of shares possessed by equivalent
beneficiaries, which was proposed to be at least 95 percent in the initial
draft, has now been changed to 75 percent in the general elements of the

LOB rule, which we believe reflects our comments.
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» On the other hand, one of the conditions for being considered an equivalent
beneficiary states that the maximum tax rate between the source country
and the third country should be at least equivalent to the maximum tax
rate under the relevant treaty. Unless the condition above is satisfied, the
said beneficiary will not be regarded as a derivative beneficiary and the
domestic tax rate of the source country will be applied. This issue was
raised in our previous public comments and has also appeared as a public
comment on Paragraph 49. Since these comments have not yet been
reflected as proposed, we would like to request a reconsideration of this
point. As it stands, the proposed condition would yield an unreasonable
outcome, given that the equivalent beneficiary provision is a type of bona
fide provision. In such instances, therefore, the tax rate applied should be
that of the tax treaty applied in a case where the ultimate beneficial owner
has made an investment directly. As an example of this approach, this
treatment is accepted in the technical explanations of the US-UK Tax
Treaty and in court cases in certain states, and should be appended to the
OECD Model Tax Convention.

»  “Special tax regimes” are defined in Article 3 of the model tax treaty and
mentioned in the related articles 11, 12 and 21. Introduction of this special
tax regime should be based on the premise that the derivative beneficiary
provision will be included. In addition, consistency and overlap with other

action plans must be carefully considered.

» The definition of special tax regimes in Proposal 1 is vague and extensive
(“including through reductions in the tax rate or the tax base”) and is likely
to disturb sound economic activities. To preserve the original intent of
single taxation, which is fundamental to the BEPS project, this definition
should be revised to read “to generate stateless income or double

non-taxation,” making it clearer and more specific.

» In Proposal 2, it is proposed to include in the provision a sentence to the
effect that related provisions will be ineffective if the other country
virtually exempts the foreign source income of residents from taxation
after conclusion of the treaty. However, since the economic effect of any
amendment made after the conclusion of the treaty is not related to
transactions or investments made by taxpayers for the purpose of tax

avoidance, this phrase should be deleted as it departs from the main point
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of preventing tax abuse. Additionally, when this clause is considered in
light of the inclusion of a territorial taxation system in “iii) the purpose of
excluding double taxation,” as one of the examples of cases where a special
tax regime would not apply, the sentence makes judgments more uncertain
and should therefore be deleted.

[Issue 10. Clarification of the “active business” provision]
1) Treatment of holding companies (management of investments)

» Following the raising of concerns by some delegates at the March 2015
meetings of WP1, we would like to express strong concerns regarding the
automatic exclusion of “the business of making or managing investments for
the resident’s own account” from the definition and scope of “active business.”
If the resident’s business of making or managing investments involves
substantive economic functions and the resident is actually engaged in real
business including decision-making or management support which would
enhance the investee’s enterprise value, such business should be considered
as “active business.” This treatment is consistent with Example G in
Paragraph 98, and it would not be reasonable for the tax treaty’s application
regarding the business of making or managing investments to differ
between the LOB and the PPT rules.

» Any decision on whether a certain business is conducted actively should be
made based on all the relevant facts and circumstances. We are concerned
that an automatic determination based on industrial categories might
distort fair global competition.

> Considering the above, in relation to Subparagraph 3 a) of the LOB rules
proposed in Paragraph 72, we suggest either deleting the sentence in
parentheses, or revising it to read as follows: “(other than the passive
activity of merely holding investments for the resident’s own account . . .)”.

2) Cases where the same company carries on both investment and other active
business

» In relation to Paragraph 71, it is quite usual for the same company to carry
on several lines of business, and we believe that if these various lines of
business, including the active business, are related to one another and
constitute a cohesive business operation, the company’s activities as a whole
should be considered as constituting the “active business.”

» In the example below, RCO holds shares in SCO, in addition to its active
business in State R. As the investment in SCO 1is part of the cohesive

business activities of RCO, it is reasonable to determine that the overall
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activities of RCO as a whole constitute the active conduct of a trade or

business.

FExample 1| Case where the same company carries on trading and investment
(The business of the companies differ, but they are related and inseparable)

*Non-listed company
RCO +Engaged in trading of natural resources in State R
State R +Holds 100% shares in SCO holding natural resource interests
Investment
State S
*Engaged in exploration, development and production of natural
8CO resources in State S
< RCO, a company resident in State R, is a non-listed company. RCO 1is

actively engaged in the business of trading natural resources with
substantial economic substance, and located in State R, for non-tax
business reasons such as the existence of a sophisticated commodity
exchange, the availability of highly skilled personnel, a reliable legal
system, and a business-friendly environment.

In addition, RCO holds 100% shares in SCO, which is engaged in the
exploration, development and production of natural resources under
license in State S. RCO analyzes the status of the international market,
the demands of its customers, and other economic considerations
affecting natural resources, and develops a business strategy to
enhance the RCO group’s enterprise value as a whole. Such a strategy
includes determining the transaction flow, e.g. RCO purchases products
from SCO and sells them to customers in State R or third countries or

sells through a commodity exchange, or SCO sells to customers directly.

< As above, RCO’s management activities regarding its investment in

SCO should be considered part of the RCO’s cohesive business

operations integral to its trading business in natural resources.

FExample 2 | Case where the same company carries on infrastructure business

and investment

(The companies form individual businesses in each country, but perform the

same activity)

*Non-listed company
RCO +Engaged in infrastructure business in State R
State R *Holds 100% shares in SCO
Investment
State S
SCO { +Engaged in infrastructure business in State S
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< RCO, a company resident in State R, is a non-listed company. RCO is
engaged in the infrastructure business in State R, with substantial
economic substance.

<> In addition, RCO holds 100% shares in SCO, which is engaged in the
infrastructure business in State S. RCO and SCO share relevant
information and know-how regarding the infrastructure business, and
collaborate to enhance the group’s overall enterprise value.

< RCO’s management activities for its investment in SCO are considered
to be part of the RCO’s cohesive business operations in the

infrastructure business.

3) Level of assessment for the active business provision

» The active business test should be applied on a corporate group
(consolidated) basis, rather than assessing the individual entity on a
stand-alone basis. There are cases where legally separate entities need to
be incorporated to carry on segregated business, for non-tax business
reasons such as diversification and consolidation of business risks. In
addition, in fields such as natural resources and infrastructure, in which
the organization of project finance is key to the success of the business,
third-party financial institutions often request incorporation of a legally
separate entity on a project-by-project basis from the perspectives of
bankruptcy remoteness or clear distinction of the secured assets.
Nevertheless, even if the separated entities are incorporated for finance
purposes, iIn many cases cohesive business operations or structures are
implemented, e.g. through appointment of the same directors to each entity,
for effective and efficient business operations, and concentration of
know-how, etc.

» Taking into account the actual business practice of business fragmentation
motivated purely by non-tax business reasons, when the active business
provision is applied, we suggest adding criteria for determining whether a
corporate group is engaging in active business in the resident jurisdiction
with reference to the entire corporate group, in addition to assessing
individual entities on a stand-alone basis.

> From the same perspectives, in relation to Subparagraph 3. ¢) of the LOB
rules proposed in Paragraph 72, we would like to suggest deleting the
sentence that reads “only if...such other persons are engaged in the same or

)

a similar line of business,” similar to Paragraph 16 of the Report, on the

grounds that some relationship necessarily exists between the businesses of
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the resident and the connected party if the “connected party” conditions are
met. Alternatively, we suggest adding the following sentence to the relevant
Commentary.

“If business activities carried on by connected parties constitute
complementary functions that are part of a cohesive business operation, for
example where a resident and the connected party appoint the same
director who designs the business strategy, manages the operations, and
makes business decisions to enhance the enterprise value of both parties
efficiently and effectively, both parties shall be considered to be engaged in

the same or a similar line of business.”

4) Others
» We request guidelines on common procedures among all countries in
applying treaty benefits following the introduction of the LOB provisions in
the treaties so that tax payers are not subject to an excessive

administrative burden.

B. Issues related to the PPT provision|

[Issue 12. Inclusion in the Commentary of the suggestion that countries consider
some form of administrative process ensuring that the PPT is only applied after
senior approval]

» As the PPT rule grants tax authorities broad taxation powers and may
restrict taxpayers’ use of treaty benefits, an explicit and strict
administrative process should be established and implemented by the tax
authorities when the PPT rule is introduced. On the other hand, we
understand that administrative procedures and organizations relating to
taxation differ in each country, making the adoption of a single approach
difficult. In this regard, we would like to suggest revising the last sentence
of the new Paragraph 14.1 of the Commentary (proposed in Paragraph 79)
as below.

“States may—-wish_are required to establish a similar form of administrative

process that would ensure that paragraph 7 is only applied after approval at

a senior level within the administration in accordance with the

administrative procedures and organization of each State.”

[Issue 16. Drafting of the alternative “conduct-PPT rule”]
» We welcome the fact that the explanation of the conduit-PPT rule has been

changed to include concrete examples, since this will increase predictability
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for taxpayers. However, in Example D, it is stated that “If, however, RCO’s
decision to lend to SCO was dependent on TCO providing a matching
collateral deposit to secure the loan so that RCO would not have entered
into the transaction on substantially the same terms in the absence of that
deposit, the facts would indicate that TCO was indirectly lending to SCO by
routing the loan through a bank of State R and, in that case, the transaction
would constitute a conduit arrangement.” However, the comment to the
effect that “RCO would not have entered into the transaction on
substantially the same terms in the absence of that deposit” relates not to
“one of principal purposes for a reduction of the tax,” but rather to a contract
with a financial institution when carrying out appropriate financing as a
group, such as expanding sources of external capital financing and ensuring
stable liquidity. Also, since both internal and external deposits and
guarantees of monetary liabilities are usual parts of group finance, this
explanation in the revised discussion draft is a one-sided opinion. Thus, the

sentences following “If, however, RCO’s decision” should be deleted.

[Issue 17. List of examples in the Commentary on the PPT rule]

» Example H refers to a case where TCO establishes RCO only in State R. On
the other hand, as stated above, many MNE Groups fragment their business
into several lines and incorporate separate entities for each business line in
State R, as part of their business strategy and for risk management
purposes. In this regard, we would like to suggest adding the following
“Example H-2”, just after Example H.

Example H-2° In contrast with Example H, TCO fragments business in
State R and establishes five subsidiaries in State R, namely R1CO, R2CO,
R3CO, R4CO and R5CO, which carry on wholesaling, retailing,

manufacturing, financing and domestic and International investments,

respectively. The fragmentation R5CO undertakes the development of new

business activities in State S, and for that purpose, contributes equity

capital and makes loans to SCO. The fragmentation of the business in State

R derives purely from non-tax business reasons such as bankruptcy

remoteness or simplification of the decision-making process and, even after

the fragmentation, all business activities constitute complementary

functions that are part of a cohesive business operation. The other facts and

assumptions are same as in Example H.

In this example, the only difference with Example H is the fragmentation of

the RCO business, which 1s carried on by five separate companies, based on

clear non-tax business reasons. All the other assumptions are exactly the
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same as in Example H. Hence, R5CO’s financing of SCO through equity and

loans should be considered part of RCOs active conduct of a business in

State R. In this regard, Paragraph 7 would not apply to these transactions,

either
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