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1. Comments are invited on whether there are mechanisms that could be adopted to provide

greater certainty for taxpayers regarding the application of the approach to HTVI.

—igttEIEA HEESS
Japan Foreign Trade Council, Inc.



A
v

V-

HIVI OfiifE %z RAE S 5 2 I1ZE L E L REETH Y . FRTO RS U 35 IR T O IE
BRI S ERE SN TV ARV ICE W T, FH O R L OTEMEITH LG22
STEHERIZFELNL2HDE LTEH I RETH D, BUEDT 4 Ay ary - K77
K (DD) TiX, FATORML Y L FZOFMER L OO FIK N FHIAFRETH 722 &
DFEAE THMBLE I RD TND A, HUZTERED & 2 7217 OB CTRUE X R A ik 7l 5
ZATO 7 — AL, MBLE O T R aTaetEN & LB b L &IN5,

PEVN ., BUES M RIS TRRE 24T 5 BZIE, Tt Th D &35 A B2 B E O
DAL R L7 SN RETH Y | ESAFERITRE Tlde<, HLETH
BURBEHT HERETH D,

LA Lo T, MBI TR ATEMEEZR T 572010, BBEOH 25 =32 (OMNBH
M%) ICKDFHMIAZRST 52 bbb, FE L F =Mz ARG 2B
THEZWT L eNEL DL HSICEEINLHIRE ThH D,

F72. HIVI OFZOMEIZOWT, —HOETHEIEICFRE MThhzE LTH, HEE
DY [IHIEE LRWATREMER & D, KR, &SROSR, Fris B3 2 E o 4RI
PR AEROT, THEIRBNRAET DU A7 BE,

WIBLE O TR FTREME O R & —HRBIHERO 7= ML, PR E COM A i
ERTCEBICEST2RICEMT HXETh D,

2. Comments are invited on whether any additional exemptions should be added to the

exemption contained in paragraph 14 of this Discussion Draft. Where additional

exemptions are proposed, commentators should explain how the exemption should be

framed, considering the aims of the approach set out in the Discussion Draft
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The approach described in this section will apply to the transfer of HTVI as
defined in paragraph 9 within a certain period of time after its execution,

but will not apply where thetaxpayer:
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1. the taxpayer provides full details of its ex ante projections used at the
time of the transfer to determine the pricing arrangements, including how
risks were accounted for in calculations to determine the price (e.g.
probability—-weighted), and the comprehensiveness of its consideration of
reasonably foreseeable events and other risks; and

2. the tax authority does not provides satisfactory evidence that any

significant difference between the financial projections and actual

outcomes is due to waforeseeable or—extraordinary developments or events

occurring after the determination of the price that could met—have been

anticipated by the associated enterprises at the time of the transaction.
or where

1. independent enterprises do not actually have a price adjustment clause

In comparable transactions, or

2. even If independent enterprises actually have a price adjustment, such

Information could not be obtained from publicly disclosed information.

3. Comments are invited on whether the notion of “significant difference” in paragraph
13 should be defined, and, if so, what mechanisms could be used to determine whether
a difference between the ex ante financial projections and the ex post financial

outcomes is significant.
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4. Comments are invited on what further matters would be useful to consider in any

follow—up guidance on practical and consistent implementation of the approach.
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Accounting & Tax Committee
Japan Foreign Trade Council, Inc.

Comments on Discussion Draft on Action 8 (Hard-to-value intangibles) of the
BEPS Action Plan

The following are the comments of the Accounting & Tax Committee of the
Japan Foreign Trade Council, Inc. (“JFTC”) in response to the invitation to
public comments by the OECD regarding the “Discussion Draft on
Hard-to-value intangibles (“DD”)”.

JFTC 1s a trade-industry association with Japanese trading companies and
trading organizations as its core members. One of the main activities of the
JFTC’s Accounting & Tax Committee is to submit specific policy proposals and
requests concerning tax matters. Member companies of the JFTC Accounting &

Tax Committee are listed at the end of this document.
General Comments

1. We understand tax administrations may have difficulty in assessing
appropriate considerations to be paid for transferred or licensed intangibles
due to “information asymmetry”. In case of artificial transactions taking the
advantage of this situation, the inappropriate considerations in such
transactions should be adjusted to the arm’s length price to ensure the fair

competition.

2. However, it would be usual that prices in transactions between independent
enterprises are determined based on ex ante information available at the time
of the transactions and ex post price adjustments are not made. As transfer
pricing taxation relies on conditions of transactions between independent

enterprises, special measures should not be taken against hard-to-value
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intangibles (‘HTVI”), and the appropriateness of ex ante prices should be
tested using information available at the time of the transactions. We are
seriously concerned that such special measures may result in transfer price
adjustments in a mechanical manner regardless of the actual conditions of the

business.

3. Even if ex post price adjustments are necessary, tax administrations should
bear the burden to prove that such adjustments are consistent with conditions
of transactions between independent enterprises.

4. Moreover, it should be noted that even if the tax administration of a relevant
country decides to make ex post adjustments, the counterpart tax
administration may not have the same view. We have a concern that such
cases would lead to increased risks of double taxation. Therefore, ex post
adjustments should be made only after relevant countries reach mutual
agreement and, if existing Mutual Agreement Procedure (“MAP”) does not
work effectively as a relief method, implementation of other relief methods

including arbitration should be considered.

Specific Issues (“Additional points”)

1. Comments are invited on whether there are mechanisms that could be adopted

to provide greater certainty for taxpayers regarding the application of the
approach to HTVL.

v Considering the nature of HTVIs (i.e., being hard to value), as long as ex ante
projections are based on the appropriate assumptions at the time of
transactions, the difference between the projections and actual outcomes
should be ascribed to unforeseeable developments or events. Though the DD
requires taxpayers to prove that the developments or events causing the
difference could not have been anticipated, we have a concern that such
requirement would increase cases where tax administrations make ex post
price adjustments solely due to differences between projections and actual
outcomes, which leads to significant uncertainty for taxpayers.

v' Therefore, tax administrations should explain sufficiently reasonable grounds
to taxpayers before making any ex post price adjustments, and the burden of
proof should be placed on the tax administrations.
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v" To enhance certainty, taxpayers may obtain appraisals from independent
third party advisors. In practice, appraisals from third parties would be
referred to in transactions between independent enterprises, thus taxpayers’
assumptions based on such appraisals should also be well respected for
transfer pricing purposes.

v" Moreover, it should be noted that even if the ex post value of HTVIs are
appropriately calculated by taxpayers or tax administrations of a relevant
country, tax administrations of the counterpart country may have different
views on it. Especially, it 1s highly likely that double taxation would occur
when ex post price adjustments result in reducing the taxable income of a
relevant country and the tax administration does not accept such
adjustments.

v" To ensure certainty for taxpayers and eliminate risks of double taxation, ex
post price adjustments should be made after relevant countries reach to

agreement via MAP.

2. Comments are invited on whether any additional exemptions should be added
to the exemption contained in paragraph 14 of this Discussion Draft. Where
additional exemptions are proposed, commentators should explain how the
exemption should be framed, considering the aims of the approach set out in

the Discussion Draft.

v" Relating to exemptions of ex post adjustments, the following points need to be
considered:

» If a certain period of time has passed since a transaction was executed, the
transaction would be affected by the changes in economic conditions after
the transfer of intangibles. Thus, the exemption should apply to such a
transaction as well.

» Burden of proof should be placed on tax administrations to ensure
certainty for taxpayers.

» Care should be taken whether ex post price adjustments are actually
made in comparable transactions between independent enterprises to
prevent taxation which is not based on arm’s length principles.

v' Taking above three points into consideration, we request revisions of DD as
follows (changes to DD appear in underlined for additions and struek-through
for deletions).
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The approach described in this section will apply to the transfer of HTVI

as defined in paragraph 9 within a certain period of time after its
execution, but will not apply where thetaxpayer:

1. the taxpayer provides full details of its ex ante projections used at the

time of the transfer to determine the pricing arrangements, including
how risks were accounted for in calculations to determine the price
(e.g. probability-weighted), and the comprehensiveness of its
consideration of reasonably foreseeable events and other risks; and

2. the tax authority does not provides satisfactory evidence that any

significant difference between the financial projections and actual
outcomes is due to umforeseeable or-extraordinary developments or
events occurring after the determination of the price that could net
have been anticipated by the associated enterprises at the time of the
transaction.

or where

1. independent enterprises do not actually have a price adjustment

clause in comparable transactions; or

2. even If independent enterprises actually have a price adjustment,

such information could not be obtained from publicly disclosed

Information.

3. Comments are invited on whether the notion of “significant difference” in
paragraph 13 should be defined, and, if so, what mechanisms could be used to
determine whether a difference between the ex ante financial projections and

the ex post financial outcomes is significant.

® 'To ensure certainty for taxpayers and eliminate risks of double taxation, the
scope of “significant difference” should be defined in a manner that would not
lead to different views among countries.

® In considering “significant difference”, care should be taken not only to
extreme cases illustrated in paragraph 15 such as “a natural disaster” or “the
unexpected bankruptcy”, but also to uncertainty of the businesses
environment such as “the unexpected technical innovation”. In addition, to
capture the difference appropriately, the value added by the transferee or the
influence of developments after the transfer of HTVIs should be eliminated in

measuring the difference. Therefore, it needs to be made sure whether the
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difference 1s ascribed to the transferor of HTVIs or the transferee.

4. Comments are invited on what further matters would be useful to consider in
any follow-up guidance on practical and consistent implementation of the
approach.

® Though paragraph 10 mentions some features of HTVIs, we request to further
clarify the definition using more detailed illustrations to ensure certainty for
taxpayers.

® Paragraph 14 requests taxpayers to provide full details of its ex ante
projections used at the time of the transfer to determine the pricing
arrangements. However, this requirement places a heavy burden on taxpayers,
thus documentation requirement regarding ex ante projections needs to be
amended so that the scope of documentation may not go beyond a reasonable

level.
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