JFTC

.

OECD Discussion draft on Action 15 (Development of a Multilateral
Instrument to Implement the Tax Treaty related BEPS Measures) of the BEPS
Action Plan (BEPSATH) 15 (FLBiZAIPEIE 0> BEPS HiE F2Hii 0> 7= 80 0O Z [ W] 1) i
DREICEAT DRHFHEES) ) | I+ A

2016 4E 5 H 31 B, #RFWHIBRREMERE (ORCD) |1FEiEE 2 AR L, BEREE
B U7-, AREEHEZIL, BEPS (Base Erosion and Profit Sifting:FiJiiz £ & F)
WHR) (TENGH 15 CEFEINTWDHIHLDOTH S,

AT F R TlE, OO0ECD £ 7 /V4ef & FHiE T 2 IREMEDS & 2 [E MFLBLSK O BEAF
BUE % BOE F 72 3B BUE ~ DB 2 X8 5 728 @ BEPS #5 & 124 72 0 BT
TR A OB E MAP (FERI TR DAL EEIRBUE DR EICH 20 . AT~
T a—F QOMBE D, BEFOMBIGKI~OZE M & o H 2 BlfE3 2 DI
LA EBLONDTA XA ERNY — LR @OZEMFHESREDEAED
LA - R ZRGET 5 72 DI FTRE A DN T, a2 XA R ERD TN D,

REEES T, ZEMBEIT, 2016 4 12 AZIREFEDOT T LIz,
FARNCEHHE T 2 AATERNE O 9 5, BIIRFFHIZOW T L RAICKR 2 #ED, Z[H
M EIC KM ST D Z & E£70 PEIRBITEICEET 218 e fa ¢t O Raat 2 s b L,
ZERMHE SIZEMBEICET 5 a X 2 U —i2, OB EHONEE % )
T 5 2 &%, FAEMFHEICET 2B A2 #H, 2016 46 H 30 A, OECD %@
e L7z,

B % 97 i
2016 £ 6 51 30 H
Ad-Hoc Group on the Multilateral Instrument

Organisation for Economic Cooperation and Development

—AEHEN ARG =
HEE R R

BEPS 178 15 [Development of a Multilateral Instrument to Implement the Tax Treaty related
BEPS Measures [ZB 3 25BER| IIX4daX b

AL & —132016 45 A 31 HfFTYU U —R I f17=“Development of a Multilateral Instrument to
Implement the Tax Treaty related BEPS Measures” |24~ 5 —fitt:HIE AN HAE & (%) &L
TOa(y FaERERHSETHEEI LD TH S,

—igttEIEA HEESS
Japan Foreign Trade Council, Inc.



(%) —RALHIEANAAE S 2E. AAROEG Bt OE MR Z .l & 5 H 5 7
ATHY, TOPTREZAERT, RIS 2EREEZ, EREHNED
—2L LTS CREICHEBHEEZBZOZINAtEZ )

F& 4 1%, BEPS 1TEIEHEIZ 38 1T 2 FLBL 5K BB HY & 2 2D RAIC Ehi 2 72D DL E W € DK
EEFHNT A LI, AROTF 4 A v ary R 7 N TEREEHOBESN Rt L
IZHE 2 FRHAT D,

l. TARByTary 77 Tl ZEBBEORE CTELDEMGwHRAD—D2 L LT
(R EH e - IROMRGE) 2207 LT, IZEMBESHEOEAED 2 - fif
R ELREET 2 72 DI R ATRE 72 (0 [2 W TE RIEHARD ST\ 5, ZEMHGE
132016 4F 12 HIZIZREFEDOTET LI, BADOT-OIZAMT 52 2 EMTFEINTWND
25, FABISANC BT 2 BATEGHI O 5 6, BRGSOV TS RAICHRE 2D,
ZEFHEICKM S5 2 L2 BEWVT S,
¥ElZ, BEPS ATENGHE 7 ICHESHE (2 v v a RTHIROEICHT L HE L ET)
NAEEOZEMBE CEVIAEND ZENTEINTWAH, PEDEFRDLE LEIT D
BT VHBISHKIE 5 REMROLE DB KM S, PE RBRITGOFE T EZBIET DA
FBLSHRIE 7 RBIRICOW T BFEE ARt SN & 72 5 & PERBITHZEET 28
EOAIZEEROREECHMIR EOZEBRNELD Z ENREIND Z EEEHFH LIV,
eV, M e LT, BEPS ATEIEHA 7 DI A&HRE THR 5TV % PE IRJEFTFHCE
T 5B e st ORET 2 Il U, ZE R E AT ER B ECRET 22 X 2 U —IZ,
ZOBM 7R EE ONE Z YN BT 5 2 & i BWET 5,

PE BT O#HIZ DWW THEM TOR BB HM L TW DR T, PELEROHFER
DHRYATT B 2 LI, BEICHBE MO T R T2 R F S8, “ERM LA L SE5
VAT B2 TWDHZ L, Fio, BIBYRE OB TR L T OFFAEELRND 2
7D HFRRND LA THRTEE 720,

2. ZEMBEDELE. DL IZBEFEOEBSANTH I D D&V D JIT DN TR
A X AETHER b S D L Bbh s, Bz, BEPS {TEIFHHE 6 O HF IEBLEIC
DUWTIE, KED LOB ERIZ/Ae 5 —T7, BINIE PPT I L b a7, fiRix
CHEBECEBNCAET D Lnk yicBbing, Tofh, ZEBBEICYY L ELS
ML 72 WEDFERINCE A T DA, YL D BASINT 5 E & OSKFEIC T A
FCh DB DOFRMIULEFIEITINZ, WOREROENEHRIZT 20006 RHBETH Y |
FBLE AR DT L RTREM: 22 /51 6D D R 2 BV L7200,

3. KT 4 AHvYary RTI7 FTIIBEDSHENFFERNONT T AFEL I TWD,

—itEEA BEESS
Japan Foreign Trade Council, Inc.



ZALHAKHABRANIFHFEOH R LT HAFFE L EXTH D SR ED L S ICWIES D D,
FBLE DNEEL L2V R S TR E 720,

4. BEPS HfE ZFOMBLSANCEILRT 2B o fTid, 20 0w i 2 [RE T &
LAREMENRE 2 b b2, ZEMBEREOBRIIZTETARKNOa A Z ) —D X )T,
FT . (observation) XIXEZf% (reservation) % HRoyHIIZAHd[E - #lk/NH T 2 2 & TR
SND, HERZ2IGEIT, ERIOMBIRAI DR & D K5 IZH) o 2 DR LT

JHX 72U,

Uk

—HEEA BEESR
Japan Foreign Trade Council, Inc.



—RHEEA R AR S S
T 105-6106
FOLHEBHE P AR ET 2-4-1
HREG v 2 —eL 6 M
URL http://www.jftc.or.jp/

REEZRSZBSH
CBC Rt
EPR R Ut

B FnBERR A
MASHASINAT 7 /o —X
Tk PE SERR st
(AN N 7 SV
B PEFERAS
JFE iRt
FR At
BFIpR At
AR A

= ZEmERAatt
=HErk st
e E Rt
ERZRER )y S
PR SR tt
PR 1

M A pRA et

(B R Y ST o
B skt
o7 YRt

—itEEA BEESS
Japan Foreign Trade Council, Inc.



Document No.97
June 30, 2016
Ad-Hoc Group on the Multilateral Instrument

Organisation for Economic Cooperation and Development

Accounting & Tax Committee

Japan Foreign Trade Council, Inc.

Comments on Discussion Draft on Action 15 of the BEPS Action Plan (Development of a

Multilateral Instrument to Implement the Tax Treaty related BEPS Measures)

The following are the comments of the Accounting & Tax Committee of the Japan Foreign
Trade Council, Inc. (“JFTC”) in response to the invitation to public comments by the OECD
regarding the “BEPS Action 15: Discussion Draft on Development of a Multilateral
Instrument to Implement the Tax Treaty related BEPS Measures” released on May 31,
2016.

JFTC is a trade-industry association with Japanese trading companies and trading
organizations as its core members. One of the main activities of the JFTC’s Accounting &
Tax Committee is to submit specific policy proposals and requests concerning tax matters.
Member companies of the JFTC Accounting & Tax Committee are listed at the end of this

document.

Comments

We welcome the development of a multilateral instrument to efficiently implement the tax
treaty related BEPS measures and appreciate the opportunity granted in this discussion draft

to provide our comments thereon.

1. This discussion draft takes up “Ensuring consistent application and interpretation” as one
of the technical issues arising from development of the multilateral instrument and invites
comments on “Mechanisms that could be used to ensure consistent application and
interpretation of the provisions of the multilateral instrument”.

Since the multilateral instrument is scheduled to conclude its work and open it for signature
by December 2016, please expedite additional considerations among each action plan related
to the tax treaty and reflect the outcome into the multilateral instrument.

In particular, having regard that provisions developed under BEPS Action 7 including
measures to address commissionnaire arrangements and similar strategies are to be

implemented in the multilateral instrument, we would like to highlight our apprehension that
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there would be inconsistent application and interpretation among various countries of the
provisions relating to the attribution of profits to Permanent Establishment (PE) if it only
reflects the modification of Article 5 of OECD model tax treaty which deals with the
definition of PE without providing any guidance in respect of Article 7 of OECD model tax
treaty which prescribes the attribution of profits to PE.

Therefore, we strongly request that the additional guidance on the issue of attribution of
profits to PE which was mentioned in the final report of BEPS Action 7 be developed
expeditiously, and the contents thereof be appropriately reflected in the multilateral

instrument or its commentary.

Please kindly be aware that, under the current situation that a consensus on a methodology of
calculating income attributable to PE has not been achieved, the redefinition of PE may
seriously undermine predictability for taxpayers and hold the risk of incurring double taxation.

It may also substantially increase the administrative burden on tax authorities and taxpayers.

2. Regarding the way of inclusion in existing individual treaties after the signature on
multilateral instrument, it would be clarified via the guidance, etc. However, for example, for
the anti-abuse rule in BEPS Action 6, since it is expected that the U.S. will introduce the LOB
rule unlike EU countries pursuing the PPT rule, each country will have to agree the applicable
rule on a bilateral basis after all. In addition, it is not clear not only how the amendment of the
tax treaties will be made for cases in which a non-participating country not signing at the
inception of the multilateral instrument will sign in the future and in which a country is
currently on negotiation towards agreement of a tax treaty with the other participating country
signing at the inception of the multilateral instrument, but also the tax treaty as of which year
will be amended. In this respect, we would encourage the Ad-hoc Group to enhance

predictability of taxpayers.

3. In this discussion draft, it is stated that the language of instrument will be English and
French, but, for example, we would like to request for clarification of how US-Japan tax
treaty whose official text is not only English but also Japanese will be amended, so that

confusion will not occur among tax payers.

4. Regarding the items related to the tax treaty in BEPS final report, since there is a possibility
that an optional application and a limitation on the scope of application will be available, it is
expected that there will be some countries and regions that partially attach an observation or a
reservation like the commentary of OECD model tax treaty when entering into multilateral
instrument. In this case, we would like the Ad-hoc Group to clearly state how it will be

included in individual treaties.
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