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1. Commentators are invited to express their views on whether the order in which the

analyses are applied under Article 9 of the MTC and the Article 7 of the MTC can affect

the outcome, and what guidance should be provided on the order of application.

® 9 RICHSSHEBEFLESHTIC LY, Bisliks LB T, w78l 5008 72
SINTHEITIE, BT TPEICEBMMRIRBATEIIEELRNEEZTEY, HERE

—fixttEEA BFREZE
Japan Foreign Trade Council, Inc.



L5,

o i, SEIOABFERERICKH L USRI R ICK T a AV RBRO BTV D,
— 5T, ABFREREZEOFEH 1 RSN TWAEGHZE L, BHho F-Std s icA &
R L OOV R — MEBIZT> TWAIZWE T, i 5Z8WIFAT> TR, ZD X9
728556 Sellco [TMIBINY, YMEMAIREBZZITL TS E L, TERARELA PEIZITREY L
Wb DEEZD,

[Z=41 2]

6. Do commentators agree with the construction of the profits or losses of the DAPE

in Example 2 under the AOA?
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9. What are your views on the fact that in Example 2 the same functions that are
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considered under the Article 9 analysis to allocate risks to Sellco, are also taken
into account, under Article 7, as the SPF that result in the attribution of economic
ownership of assets to the DAPE? What is your opinion about the fact that, in this
example, the inventory and credit risks are allocated to Sellco under Article 9 and
the economic ownership of inventory and receivables are attributed to the DAPE? Does
your reading of the current guidance of the 2010 Attribution of Profits Report, and
in particular with paragraphs 230 to 245, support the conclusions of the Example?
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12. Do commentators agree with the construction of the profits or losses of the DAPE

in Example 4 under the AOA?
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13. Do commentators agree that the profits or losses in the DAPE over and above the
fee payable to Sellco arise because the contractual allocation of risk to Prima is
respected under Article 9, and is not shared with Sellco, whereas under Article 7
the risk is partly attributed to Prima’ s Head Office and partly to the DAPE of Prima?
In other words, the difference arises from differences between allocation of risk

between two separate enterprises and attribution of risk within the same enterprise?
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The Tax Treaties, Transfer Pricing and Financial transactions Division

Organisation for Economic Cooperation and Development

Accounting & Tax Committee

Japan Foreign Trade Council, Inc.

Comments on Discussion Draft on Action 7 of the BEPS Action Plan (Additional

Guidance on the Attribution of Profits to Permanent Establishments)

The following are the comments of the Accounting & Tax Committee of the Japan Foreign
Trade Council, Inc. (JFTC) in response to the invitation to public comments by the OECD
regarding the “Discussion Draft on Additional Guidance on the Attribution of Profits to

Permanent Establishments” released on July 4™, 2016.

The JFTC is a trade-industry association with Japanese trading companies and trading
organizations as its core members. One of the main activities of JFTC’s Accounting & Tax
Committee is to submit specific policy proposals and requests concerning tax matters.
Member companies of the JFTC Accounting & Tax Committee are listed at the end of this

document.

General Comments

1. While the redefinition of PE concept is scheduled to be reflected in the Multilateral
Instrument, if only changes to the PE definition in Article 5 is to be reflected without any
additional guidance on the attribution of profits to PE specified in Article 7, we are
concerned that various countries will apply inconsistently the provisions and
interpretation of Article 7 in calculating income attributable to PE. Therefore, as a means
of securing predictability for taxpayers, we welcome the initiative of OECD by releasing
the “Discussion Draft on the Additional Guidance on the Attribution of Profits to

Permanent Establishments”.

2. Redefining the PE concept will result in lowering the PE threshold and, consequently,
may cause concerns towards increased disputes over which a further PE is recognized

unjustly by tax authorities in some countries and increased risk of incurring double
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taxation. We therefore request OECD to take initiative to provide further guidance under
which a common interpretation rules on the PE status is appropriately implemented and

operated by all the participating countries.

3. In addition, in the additional guidance on the attribution of profits to dependent agent PE
(DAPE) in the Discussion Draft, considerable inconsistency can be seen between the two
analyses (i.e., the functional and factual analysis under Article 7 based on significant
people functions and the functional and factual analysis under Article 9 based on arm’s
length principle). However, we believe that, in either analysis, the contractual relationship
and the economic ownership should be considered, and the outcome from the analysis
should be consistent with each other. In other words, if the profits are allocated
appropriately through the functional and factual analysis under Article 9, there should be
no additional income attributable to PE under Article 7. Considering that it is highly
unlikely that each analysis reaches a different conclusion, a massive increase of the
administrative burden could be a serious concern for both taxpayers and tax authorities.
Therefore, in calculating income attributable to DAPE, we would strongly request OECD
to explicitly state in the guidance that the additional analysis under Article 7 is

unnecessary as long as analysis under Article 9 has been performed appropriately.

4. In addition, even in a case where the calculation of attribution under Article 7 is necessary,
we believe that the same results of the functional and factual analysis under Article 9 are
to be accepted. This point cannot be clearly seen in the Discussion draft, therefore we

request OECD to state this point explicitly.

5. Finally, we highly appreciate the initiative of OECD to facilitate the work in a timely
manner and to reflect the consistent guidance appropriately in the Multilateral Instrument
and/or its commentaries by their release for signing.

Specific Comments

[Examplel]

1. Commentators are invited to express their views on whether the order in which the
analyses are applied under Article 9 of the MTC and the Article 7 of the MTC can affect the

outcome, and what guidance should be provided on the order of application.

® As long as profits have been allocated appropriately based on the functional and factual
analysis (i.e., transfer pricing approach) under Article 9, we believe that there should be

no additional income attributable to PE based on the analysis under Article 7, and
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therefore we request that guidance is provided, in which additional analysis of Article 7 is
not needed.

® Although we understand that only comments on the methods of calculating income
attributable to PE are requested, we would like to mention the following point. In
Example 1, the activities conducted by Sellco seem to be just supporting activities for
transactions between the non-resident manufacturer and the customer, not activities
making any negotiations. In cases like this, the overall activities of Sellco should be
characterized as a preparatory or auxiliary character and, therefore, does not itself
constitute a DAPE.

[Example2]

6. Do commentators agree with the construction of the profits or losses of the DAPE in
Example 2 under the AOA?

® We disagree with the analysis and conclusion shown in Example 2.

® [n Example 2, only in the functional and factual analysis under Article 7, the economic
ownerships of inventory and receivables are attributed to the DAPE due to significant
people functions, and, as a result, there is inconsistency with the analysis under Article 9

where these are not attributed to Sellco.

® In this regard, both the outcomes resulted from the functional and factual analysis under

Article 7 and the functional and factual analysis under Article 9 should be consistent with

each other, and the inconsistency seen here should not occur. Namely, the profits of 2

which come from “Funding return from Sellco” should be attributed to Prima, and there
should be no income attributable to the DAPE. Therefore, in the case of DAPE, there

should be no need for further consideration due to significant people functions on the

allocation of risks and economic ownership of assets.

® Yet, in this Example 2, analyses have been made due to the understanding that “the
contractual assumption of risk is not aligned with control of risk”, just because of the
slight changes from Example 1 in the choice of words referring to the management of
inventory and credits. Even if a minor difference between the allocated risks and
controlled risks could be seen in some cases, these cases should be secured so as not to be

falsely recognized as being the same pattern to Example 2.

® For example, when i) the importance of inventory risks and credit risks are limited to a
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certain level, or ii1) Prima also holds integrated functions of managing risks and its
approval is required from Sellco, before Sellco formally practices its approving function
(meaning the control of risks and approval of transactions are actually made by Prima),
the understanding that “the contractual assumption of risk is not aligned with control of

risk” is not appropriate.

9. What are your views on the fact that in Example 2 the same functions that are considered
under the Article 9 analysis to allocate risks to Sellco, are also taken into account, under
Article 7, as the SPF that result in the attribution of economic ownership of assets to the
DAPE? What is your opinion about the fact that, in this example, the inventory and credit
risks are allocated to Sellco under Article 9 and the economic ownership of inventory and
receivables are attributed to the DAPE? Does your reading of the current guidance of the
2010 Attribution of Profits Report, and in particular with paragraphs 230 to 245, support the

conclusions of the Example?

® Please refer to comments on Question 6.

[Example4])

12. Do commentators agree with the construction of the profits or losses of the DAPE in
Example 4 under the AOA?

® We disagree with the analysis and conclusion shown in Example 2.

® In the functional and factual analysis under Article 7 where significant people functions
are focused on, the allocation of risks are undertaken in a completely different method of
calculation from that in the functional and factual analysis under Article 9, which has
resulted in credit risks and economic ownership of receivables being allocated
additionally to the DAPE. As a result, the allocation of income between Prima and the
DAPE under Article 7 turned out to be completely different from the allocation of income

between Prima and Sellco under Article 9.

® In this regard, both the outcomes resulting from the functional and factual analysis under

Article 7 and the functional and factual analysis under Article 9 should match, and the

inconsistency seen here should not occur. Namely, the allocation of risks due to

functional and factual analysis under Article 7 and the functional and factual analysis
under Article 9 should be consistent with each other, and as a result, there should be no
income attributable to the DAPE. Therefore, in the case of DAPE, there should be no

need for further consideration due to significant people functions on the allocation of
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risks and economic ownership of assets.

13. Do commentators agree that the profits or losses in the DAPE over and above the fee
payable to Sellco arise because the contractual allocation of risk to Prima is respected under
Article 9, and is not shared with Sellco, whereas under Article 7 the risk is partly attributed to
Prima's Head Office and partly to the DAPE of Prima? In other words, the difference arises
from differences between allocation of risk between two separate enterprises and attribution

of risk within the same enterprise?

® Please refer to comments on Question 12.
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